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Bef ore BARKSDALE, DeMOSS, and CLEMENT, Circuit Judges.
PER CURI AM *

Jose Luis Hernandez-Estala pleaded guilty and was convi cted
of illegal re-entry in violation of 8 U S.C. 8§ 1326(b)(2) and
6 U S C 88 202, 557. On appeal, Hernandez-Estal a asserts that
the “felony” and “aggravated fel ony” provisions of 8 U S. C

8§ 1326(b) (1) and (2) are unconstitutional in [ight of Apprendi V.

New Jersey, 530 U.S. 466 (2000).
Her nandez- Estal a concedes that his argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998), but he

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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neverthel ess seeks to preserve the issue for Suprene Court review

in light of the decision in Apprendi. Apprendi did not overrule

Al nendar ez-Torres. See Apprendi, 530 U S. at 489-90; see al so

United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000). W

must follow Al nendarez-Torres unless and until the Suprenme Court

overrules it. See Dabeit, 231 F.3d at 984.

Accordingly, the judgnent of the district court is AFFI RVED.



