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Before JOLLY, WENER, and PICKERI NG G rcuit Judges.
PER CURI AM *

Phillip Joe Barnes, Texas prisoner # 887643, proceeding pro
se, requests perm ssion to proceed in forma pauperis (IFP) in his
appeal fromthe district court’s dismssal of his 42 U S. C
8 1983 conplaint as frivolous, pursuant to 28 U S. C. § 1915(e).
Cting FED. R Arp. P. 24(a)(3) and 28 U. S.C. § 1915(a)(3), the
district court certified that Barnes’s appeal was “not taken in

good faith.” Barnes argues that the district court erred in

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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failing to certify his appeal as one in good faith because the

Heck v. Hunphrey, 512 U S. 477, 487 (1994), bar did not apply

because his claimof an unlawful search does not necessarily
inply the invalidity of his conviction, which was based on a
val id nol o contendere pl ea.

The district court provided no reason for certifying
Barnes’ s appeal as one not taken in good faith. However, Barnes
makes no issue of the fact that the district court failed to give
its reason for decertification, and we view the district court’s
reason to be that Barnes’s suit is barred by Heck.

We grant Barnes’s notion to proceed | FP on appeal on the
underlying Heck issue. Barnes has submtted a brief in support
of his IFP application that adequately addresses the application
of Heck to the facts of his case. Accordingly, we wll proceed
to the nerits of his appeal.

In Heck, the Suprene Court directed that, “in order to
recover damages for allegedly unconstitutional conviction or
i nprisonnment, or for other harm caused by actions whose
unl awf ul ness woul d render a conviction or sentence invalid,” a 42
US C 8 1983 plaintiff nust prove that the conviction or
sentence has been reversed on direct appeal or otherw se
inval idated by official action. 1d. at 486-87 (footnote
omtted). The “district court nust consider whether a judgnment
in favor of the plaintiff would necessarily inply the invalidity

of his conviction or sentence; if it would, the conplaint nust be
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di sm ssed unless the plaintiff can denonstrate that the

conviction or sentence has already been invalidated.” [|d. at
487. However, “if the district court determ nes that the
plaintiff’s action, even if successful, will not denonstrate the

invalidity of any outstanding crimnal judgnent against the
plaintiff, the action should be allowed to proceed, in the
absence of sone other bar to the suit.” 1d. (footnote omtted)
In footnote seven, the Suprene Court explained that a suit for
damages attributable to an allegedly unreasonable search may |ie
even if the chal |l enged search produced evi dence that was
introduced in a state crimnal trial resulting in the 42 U S. C

§ 1983 plaintiff’s still-outstanding conviction. 1d. at 487 n.7.
The Court reasoned that such an action, even if successful, m ght

not necessarily inply that the plaintiff’s conviction was

unlawful in Iight of doctrines |ike independent source,
i nevi tabl e di scovery, and harm ess error. |d.

For the first time on appeal, Barnes argues for the
application of the “inevitable discovery” or “independent source”
rules. Nor did he present this argunent in his notion to set
aside the verdict; wherein, he sinply argued that Heck does not
apply because he pl eaded nolo contendre to the charges and
stipulated to the admssibility of the crack cocai ne. Lederette

v. Louisville Ladder Co., 183 F.3d 339 at 342 (5'" Cr. 1999)

(“The court will not allow a party to raise an issue for the

first tinme on appeal nerely because a party believes that he
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m ght prevail if given the opportunity to try a case again on a
different theory.”)

In his conplaint, Barnes nerely alleged that the defendants
conducted a warrantl ess search and that “evidence was illegally
obtained and utilized to initiate a crimnal prosecution agai nst
the Plaintiff.” In his response to the district court’s order
for a nore definite statenent, Barnes stated that “[c]rack
cocaine was found in the notel room The substance found in the
motel room was used against the Plaintiff in a crimnal
proceedi ng.” Based on these allegations, the district court
properly dism ssed Barnes’ conplaint, which on its face, alleges
t hat evidence obtained froman illegal search (crack cocai ne) was
used to initiate a crimnal prosecution (for illegal possession
of crack cocaine). These allegations necessarily inplicate the
validity of the entire crimnal proceedi ng brought against

Barnes. See Hudson v. Hughes, 98 F.3d 868, 871-72 (5" Cr.

1996) .

Al t hough there may be situations where an illegal search and
sei zure does not inplicate the underlying conviction, Barnes did
not allege in his conplaint or nore definite statenment any facts
that would bring his case under the exceptions contenplated by
footnote 7 of Heck. Rather, the allegations in his conplaint
directly link the inproper police conduct wwth the initiation of
his crimnal prosecution. Accordingly, the district court’s

di sm ssal is AFFI RVED
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| FP GRANTED; the deci si on bel ow AFFI RVED.



