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PER CURI AM !
Marcos Ortiz, Texas prisoner # 1049113, proceeding pro se and

in forma pauperis (“IFP"), appeals the district court’s dism ssal

of his 42 US. C 8 1983 conplaint for failure to exhaust
adm nistrative renmedies and, in the alternative, as frivol ous.
Otiz does not address the district court’s determ nation that his
Ei ghth Anmendnent clains are subject to dismssal for failure to
exhaust adm nistrative renedies. He has therefore waived the

i ssue. See Yohey v. Collins, 985 F. 2d 222, 224-25 (5th Cr. 1993).

Ortiz argues that the district court erred in dismssing as

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



frivol ous his failure-to-protect and deni al - of - nedi cal -care cl ai ns.
Otiz clainmed that his Eighth Arendnent rights were violated when
the defendants failed to protect him against a June 29, 2002
assault by inmate Lewis Melvin, Jr. Otiz argues that his report
of a prior attack by another inmate, nanmed Evans, and of a threat
of future violence put the defendants on notice that he would be
assaulted. Otiz s allegations do not denonstrate a |ink between
the two attacks and do not establish that the defendants were
deliberately indifferent to an excessive risk to his safety.

See Farner v. Brennan, 511 U. S. 825, 837 (1994). Ortiz has not

shown that the district court abused its discretion in dismssing

his failure-to-protect claimas frivolous. See Berry v. Brady, 192

F.3d 504, 507 (5th Gr. 1999).

Otiz clained that he was denied nedical care follow ng the
assault on June 29, 2002. However, Ortiz admts that he was
exam ned followng the assault and that he was given ice and
Tyl enol for the cuts, swelling, and abrasi ons observed during the
exam nati on. The failure to discover, in the course of the
exam nation, the nore serious injuries alleged by Otiz is, at
best, an act of nedical nmalpractice which is insufficient to

establish a constitutional violation. See Varnado v. Lynaugh, 920

F.2d 320, 321 (5th Cr. 1991). Ortiz has not shown that prison
officials were deliberately indifferent to his serious nedical

needs. See Reeves v. Collins, 27 F.3d 174, 176-77 (5th Cr. 1994).

He has not shown that the district court abused its discretion in
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dism ssing his denial-of-nmedical-care claim as frivol ous. See
Berry, 192 F. 3d at 507. Qtiz's appeal is

W t hout arguable nmerit and is frivolous. See Howard v. King, 707

F.2d 215, 219-20 (5th Cr. 1983); 5TH QR R 42.2. The district
court’s dismssal of Otiz's conplaint as frivolous counts as a
“strike” under 28 U. S. C 8§ 1915(g), as does the dism ssal of

this appeal. See Adepegba v. Hammons, 103 F. 3d 383, 387-88 (5th

Cr. 1996). Otiz is CAUTIONED i f he accunul ates three “strikes,”
he will no | onger be allowed to proceed |FP in any civil action or
appeal filed while he is incarcerated or detained in any facility
unl ess he i s under i nm nent danger of serious physical injury. See
28 U.S.C. § 1915(qg).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



