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Javi er Aguilar-Al varez appeals his sentence on his guilty-plea
conviction for illegal reentry foll owi ng deportation, in violation of
8 US.C 8§ 1326(a) & (b). Aguilar contends that the district court
erred in determining it l|acked authority under § 5K2.0 of the
Sentencing @Qidelines to grant a downward departure based upon
Aguilar’s early entry of his guilty plea (two hours after
arraignment). A district court’s application of the Quidelines is
reviewed de novo; its findings of fact, for clear error. E g.,

United States v. Ccana, 204 F.3d 585, 588 (5th Gr.), cert. denied,

Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



531 U. S. 880 (2000). Because this case involves whether the district
court correctly determined it | acked authority to grant the downward
departure under 8§ 5K2.0, we have jurisdiction. E. g., United States
v. Val enci a- Gonzal es, 172 F. 3d 344, 346 (5th Gr.), cert. denied, 528
U.S. 894 (1999).

Referencing 18 U S.C. § 3553(b), Guidelines 8§ 5K2.0 provides
that the sentencing court may inpose a sentence outside the range
established by the applicable guidelines, if it finds “that there
exi sts an aggravating or mtigating circunstance of a kind, or to a
degree, not adequately taken into consideration by the Sentencing
Commission in forrmulating the guidelines that should result in a
sentence different fromthat described”. 18 U S. C § 3553(b). Sone
authority exists in the comentaries to the guidelines, as well as
from other courts that have addressed the issue, that the district
court has the authority to depart under 8 5K2.0 in an exceptiona
case. See United States v. Shah, 263 F. Supp. 2d 10, 36-37 (D.D.C
2003); United States v. Dethlefs, 123 F. 3d 39, 46 (1st Cr. 1997); 8
5K2.0, comment. (n.3(B)(i))(Nov. 2003), conment. (Nov. 2002).

Aguilar’s base offense |evel was reduced for acceptance of
responsibility. Assum ng, wthout deciding, that the district court
had the discretion under 8 5K2.0 to depart, Aguilar has not alleged
any facts that woul d warrant a departure.
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