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Bef ore DAVI S, BARKSDALE and PRADO, Circuit Judges.
PER CURI AM *

Nabil A Mufarrej, MD. received a judgnment awardi ng him
total disability benefit paynments from UNUM Provi dent Corporation
(“Provident”). Provident appeal ed that decision. W REVERSE the
decision of the district court and RENDER judgnent in favor of
Provident. Because we find in favor of Provident we do not reach
Dr. Moufarrej’s cross appeal

Fact ual Background

" Pursuant to 5THQR R 47.5, this court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.
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Dr. Moufarrej is a board-certified neurol ogist specializing
in sleep nmedicine. Prior to 1996, he practiced at a hospital and
mai ntai ned a private sleep clinic at which he saw patients
referred to himby the hospital. [In 1988, Dr. Moufarrej
purchased a disability insurance policy (the “policy”) from
Provident.! The policy provided for different nonthly paynents
if Dr. Moufarrej becane “totally disabled” or “residually
disabled.” To claimtotal disability under the policy the
i nsured woul d have to be unable to performthe “substantial and
material duties” of his occupation and be receiving appropriate
medi cal care. Occupation was defined in the policy as “the
occupation (or occupations, if nore than one) in which the
insured is regularly engaged at the tinme he becones disabled.”
The followi ng policy provisions are also pertinent to this
di sput e:

Notice of Claim

Witten notice of claimnust be given within twenty days

after a covered |l oss starts or as soon as reasonably

possi bl e.

Proof of Loss

If the policy provides for a periodic paynent for a

continuing |loss, you nust give us proof of loss within
90 days after the end of each period for which we are

liable. . . . witten proof nust be given within 90
days after each [new] loss. |[If it was not reasonably
possi ble for you to give witten proof in the tine
required, we will not reduce or deny the claimfor this
reason if the proof is filed as soon as reasonably
possible. In any event, the proof required nust be

' Dr. Moufarrej paid all required policy prem uns from 1988
t hrough the tine of trial
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furnished no later than one year after the 90 days
unl ess you are legally unable to do so.

Legal Actions

You may not start a |legal action to recover on this

policy within 60 days after you give us required proof

of loss. You may not start such action after three

years fromthe tinme proof of loss is required.

On Septenber 27, 1993, Dr. Moufarrej injured his back. He
underwent corrective surgery, but his pain grew worse over the
next year.

Dr. Moufarrej’s hospital work involved prol onged standi ng
and wal ki ng, noving patients and bendi ng over patients.
According to his exam ning doctor, the physical demands of the
hospi tal work exacerbated Dr. Mowufarrej’s condition. Dr.

Mouf arrej soon began declining patient referrals from other
doctors. Prior to 1996, Dr. Mufarrej had worked 60 to 65 hours
per week, with 30 to 45 of those hours spent at his hospital
practice and the remainder at his clinic office.

By January 1, 1996, Dr. Moufarrej had conpletely stopped his
hospital practice due to his back injury. Since that tinme he has
spent five days a week at his clinic, but only sees patients for
a total of nine hours per week. Dr. Mowufarrej testified he did
not file for disability benefits in 1996 because he believed that

as long as he was working as a physician he could not receive

disability benefits.



In the fall of 1999, Dr. Moufarrej’s insurance agent
suggested he apply for disability benefits. On Cctober 5, 1999,
Dr. Moufarrej notified Provident that he intended to submt a
claimfor disability benefits. He filed his claimin Novenber
1999. On May 24, 2000, Provident sent Dr. Moufarrej a letter
denying his claim
Pr oceedi ngs

On February 15, 2001, Dr. Mufarrej sued Provident on the
policy, seeking recovery of total disability benefits begi nning
April 1, 19962 and attorney’'s fees. After a bench trial, the
district court awarded Dr. Moufarrej the total disability
benefits he sought as of April 1, 1996. Provident then noved to
anend and nodify the judgnent, or alternatively, for a newtrial,
claimng an affirmative defense of prescription. On February 24,
2003, the district court found that Provident had waived the
affirmati ve defense of prescription. Two days |later, the court
vacated its February 24, 2003 order and found that Provident had
not waived its prescription defense. However, the district court
declined to anend its previous order or to conduct a new trial.
The court explained that it had found no nmanifest error of fact
or law, no newy discovered evidence, and no interveni ng change

inthe controlling law to justify an anmendnent or a new trial.

2 April 1, 1996 was 90 days after January 1, 1996.
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Noti ce and Proof of Loss Requirenent

Provi dent contends that the district court erred by not
applying the notice provision set forth in LA Rev. STAT. §
22:213. Section 22:213 sets out certain mnimumterns for al
Loui siana health and disability insurance policies. The
applicability of § 22:213 to this case is a |egal question,
subject to de novo review. See United States v. Grayson County
State Bank, 656 F.2d 1070, 1075 (5th G r. 1981).

Section 22:213 requires all health and disability insurance
policies in Louisiana to include either certain specified
provi sions or “provisions which in the opinion of the
conmm ssi oner of insurance are not |ess favorable to the
policyholder.” Therefore, the provisions in § 22:213 only
repl ace policy provisions when the policy provisions are |ess
favorable to the insured. Those policy provisions which are nore
favorable to the insured than § 22:213's provisions are untouched
by the statute.

In this case, the policy provisions exactly mrror the
provi sions of 8§ 22:213. Under both, notice of claimwas required
wthin 20 days of |oss, unless “it was not reasonably possible to
gi ve such notice within the tinme required.” Both the policy and
§ 22:213 also specify that in the case of a continuing disability
| oss, witten proof of |loss nust be filed within 90 days of the

| oss unless “it was not reasonably possible to give proof within



such tinme,” in which case the proof nust be given “as soon as
reasonably possible.” Accepting Dr. Mufarrej’s argunent that it
was not reasonably possible for himto give notice or submt
proof of loss within the specified tine periods, under the terns
of the either § 22:231 or the policy he would then be obliged to
file his claimas soon as reasonably possi bl e.

However, the policy’'s tine |limt on |egal actions (3 years
fromwhen proof of loss was required) is nore favorable to the
insured than 8§ 22:213's provision (1 year from when proof of |oss
was required). Therefore, the policy provision on | egal actions
applies. Because Dr. Muwufarrej undisputedly filed his action
within three years of giving Provident notice, his |egal action
was tinely if his proof of |loss was tinely.

Thus, the district court correctly concluded that the
critical issue is whether Dr. Muwufarrej submtted his proof of
| oss as soon as reasonably possible.

Interpreting “As Soon as Reasonably Possi bl e”

Standard of Revi ew

Provi dent argues that the neaning of “as soon as reasonably
possible” in this case is a matter of contract interpretation
subject to de novo review. In contrast, Dr. Mufarrej contends
that interpreting “as soon as reasonably possible” only calls for
the factual determ nation of what was reasonable in his

circunstance and therefore is a matter to be reviewed for clear



error. Wiile the elenents of fact and | aw are sonewhat
intertwined in this issue, Provident presents the stronger
argunent. Part of the logic behind applying a clearly erroneous
standard to review determ nations of fact is that the district
court is in a better position than the reviewing court to
interpret trial evidence. S.E.C v. Fox, 855 F.2d 247, 250-251
(5th Gr. 1988). Here, this court is in the sane position as was
the district court inreviewing the relevant facts to determ ne
when Dr. Moufarrej could have been reasonably expected to present
proof of loss.® Consequently, this court will apply a de novo

standard to review the district court’s interpretation of “as
soon as reasonably possible.”

Determ ni ng t he Reasonabl eness of Dr. Moufarrej’s Proof of
Loss

Dr. Moufarrej argued, and the district court agreed, that
Dr. Moufarrej’s |late proof of |oss was acceptabl e because a party
is not obliged to act when he is unable to do so. This reasoning

cones fromthe doctrine of contra non val entum which stops the

running of prescription in certain exceptional circunstances when

3 The Suprenme Court has held that “our reliance upon the
findings of fact does not preclude us from nmaki ng an i ndependent
determ nation as to the | egal conclusions which would be drawn
fromthem” United States v. Mss. Valley CGenerating Co., 360
U S 520, 526 (1961). Simlarly, within this circuit, Texas
state courts have held that when relevant facts are undi sputed,
the definition of a reasonable tinme for giving notice is a
question of law. See Fed. Ins. Co v. ConpUSA, 319 F.3d 746, 752
(5th Gr. 2003) (sunmmarizing Texas state | aw).
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it isinthe interests of justice to do so. Wbb v. Blue Cross
Blue Shield of La., 711 So.2d 788, 790 (La. App. 1 Cr. 1990).
The exception, which Dr. Mufarrej argues should apply to his
situation, is to be granted when: “the cause of action is not
known or reasonably knowable by the plaintiff, even though his
i gnorance is not induced by the defendant.” Terrebonne Parish
Sch. Bd. v. Mbil Gl Corp., 310 F.3d 870, 884 n.37 (5th Gr.
2002). Contra non valentumis ordinarily applied to analyze
prescription questions under statutes of limtations; however,
the proof of loss provision in the policy is analagous to a
statute of limtation and can be analyzed simlarly.

Dr. Moufarrej’s only explanation for failing to give
Provident tinely proof of |oss was that he was unaware he had a
claim However, Dr. Muufarrej knew that his injury was inpacting
his ability to performhis job and, with m ninmal investigation,
he coul d have | earned that he had a claim Therefore, this court
cannot find that Dr. Mufarrej’s cause of action was not
reasonably knowable to him

Furthernore, a fundanental tenet of insurance |law is that
t he policyhol der has the responsibility to research the
provi sions of his policy and make hinself aware of any potenti al

cl ai ms. 13 LeEe R Russ & THowas F. SeEGALLA, CoucH ON | NSURANCE § 190: 36



(3d ed. 2003).4 Dr. Mufarrej failed to do the bare mninumto
investigate his claimand therefore this court finds that his
delay in presenting proof of |oss was not reasonable.

The Noti ce-Prejudice Rule

The district court found that whether or not Dr. Mouwufarrej’s
proof of loss was tinely, Provident was obligated to consider his
cl ai m because Provident had not shown it was prejudiced by his
| ate proof of loss. 1In so finding, the court relied on the
Loui si ana notice-prejudice rule, which provides that “where the
requi renent of tinely notice is not an express condition
precedent, the insurer nust denonstrate that it was sufficiently
prejudiced by the insured’ s |late notice.” Peavey Co. v. MV
ANPA, 971 F.2d 1168, 1173 (5th Gr. 1992).

This judicially-created rule conflicts with the requirenents
of § 22:213, which do not require any show ng of prejudice.

Not ably, the cases Dr. Moufarrej cites in support of this rule

“Upon learning that an event which is arguably an
occurrence of loss within the policy has taken pl ace,
an insured is obligated to investigate and determ ne
whet her that occurrence is one covered by the
insured’s policy, and such duty is an active not a
passive one, with the insured chargeable with all of
the information actually possessed and whi ch woul d
have been acquired by the exercise of reasonable
diligence.” LEE R Russ & THows F. SEGALLA, CoucH ON
| NSURANCE 8§ 190: 36 (3d ed. 2003).
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interpret non-health or disability insurance policies.® Section
22: 213 directly addresses health and disability policies and is
narromy tailored to these policies. See Sargent v. La. Health
Serv. & Indem Co., 550 So.2d 843 (La. App. 2 Cr. 1989)(hol di ng
that general ten-year prescription period fromthe Louisiana
Cvil Code did not apply because it conflicted with the nore
specific provisions of 8 22:213). In addition, Louisiana courts
have applied notice provisions in health and disability policies
W t hout any reference to the notice-prejudice rule. See id.;
Hall v. Provident Life & Accident Ins. Co., 250 So.2d 435 (La.
App. 3 Gr. 1971); Touro Infirmary v. Henderson, 666 So.2d 686
(La. App. 4 Cr. 1995). W too conclude that the judicially-
created notice-prejudice rule does not apply to health and
disability policies, such as the one at issue.
Concl usi on

W find that Dr. Mouwufarrej’s claimis barred because it was
not tinmely fil ed.

REVERSED and RENDERED

5

Dr. Moufarrej cites the follow ng cases in which the notice-
prejudice rule was applied: M3 C Indem Corp. v. Cent. Bank of
Monroe, 838 F.2d 1382 (5th Cr. 1992) and Joslyn Mg. Co. v.
Li berty Mutual Co., 30 F.3d 630 (5th Gr. 1994). MJC |Indem
Corp. dealt with liability insurance, and Joslyn Mg. Co.
addressed a conprehensive general liability policy.
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