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Appel lants Richard E. Tipton, Janes D. Ursin, Donald P.
Meacham Berw ck Lagarde, Oswal do Rodriguez, and Oscar Dorsey
(collectively, “Plaintiffs”) are current and fornmer enpl oyees at
an Avondal e, Loui siana shipbuilding facility operated by Northrup

Grumman Ship Services, Inc. (“NGSS’), a subsidiary of Northrup

"Pursuant to 5TH G RaUT RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



Grumman Corporation (“NGC). Plaintiffs filed suit agai nst NGC,
claimng that NGC had di scrim nated agai nst them by

m scl assi fying them and by paying theml|ess than they deserved,
given the value and difficulty of the work they perform On the
basis of this alleged discrimnation, Plaintiffs asserted clains
agai nst NGC under the Anericans with Disabilities Act (“ADA"), 42
US C 8 12101 et seq., Title VII of the CGvil R ghts Act of

1964, 42 U.S.C. § 2000e et seq., and the Longshore & Harbor

Wor kers’ Conpensation Act (“LHWCA’), 33 U.S.C 8§ 901 et seq.

NGC filed a notion to dismss, or alternatively for sunmary
judgnent, on the bases that (1) NGC was not Plaintiffs’ enployer
and was therefore not a proper defendant; (2) Plaintiffs
i nproperly served NGC, (3) the district court |acked personal
jurisdiction over NGC, (4) Plaintiffs clains were tine-barred,
(5) Plaintiffs failed to state an ADA or LHWCA claim and (6)
Plaintiffs conplaint violated Federal Rule of Cvil Procedure
8(a). The district court granted NGC s notion for summary
judgnent on the basis that NGC was not a proper defendant in the
suit. For the reasons that follow, we AFFIRM

. JURI SDI CTI ON AND STANDARD OF REVI EW

The district court’s Novenber 28, 2006 ruling was a final
judgnent that disposed of all of Plaintiffs’ clains. Accordingly,
this court has jurisdiction pursuant to 28 U S.C. § 1291. W

review a district court’s grant of summary judgnent de novo,



applying the sane standards as the district court. Dallas County

Hosp. Dist. v. Assocs. Health & Wel fare Plan, 293 F. 3d 282, 285

(5th Gr. 2002). Summary judgnent is proper when the “pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.
56(c). A dispute about a material fact is genuine if the evidence
is such that a reasonable fact-finder could return a verdict for

the non-noving party. Anderson v. Liberty Lobby, Inc., 477 U S.

242, 248 (1986). \When deciding whether there is a genuine issue
of material fact, this court nust view all evidence in the |ight

nost favorable to the non-noving party. Daniels v. Cty of

Arlington, 246 F.3d 500, 502 (5th GCr. 2001).

The party noving for sunmary judgnment “bears the initial
responsibility of informng the district court of the basis for
its notion, and identifying those portions of [the record] which
it believes denonstrate the absence of a genui ne issue of

material fact.” Celotex Corp. v. Catrett, 477 U. S. 317, 323

(1986). Once the novant neets this burden, the burden shifts to
the non-novant “to nmake a showing sufficient to establish the
exi stence of an el enent essential to that party’s case, and on
whi ch that party will bear the burden of proof at trial.” |ld. at
322. “[Mere allegations or denials” will not defeat a well -
supported notion for summary judgnent. FED. R Cv. P. 56(e);
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Mrris v. Covan Wrldw de Mwving, Inc., 144 F.3d 377, 380 (5th

Cir. 1998). Likew se, “unsubstantiated or conclusory assertions
that a fact issue exists” do not neet this burden. Morris, 144
F.3d at 380. Rather, the non-npbvant must cone forward with

“specific facts” that establish that there is a genuine issue for

trial. FED. R Qv. P. 56(e); Littlefield v. Forney |ndep. Sch.
Dist., 268 F.3d 275, 282 (5th Cr. 2001).
1. DI SCUSSI ON

NGC argued in its notion to dism ss/notion for summary
j udgnent and mai ntains on appeal that it was inproperly naned as
a defendant because Plaintiffs were enployed not by NGC, but by
NGSS. NGC argues that “[b]ecause NGSS is the entity that received
services fromthe Appellants and in return, conpensated them
NGSS is their enployer as a matter of law.” NGC further clains
that “[a]Jt no tinme did Appellants ever work for NGC, nor did NGC
ever pay Appellants’ salaries.”

In support of its notion to dism ss/notion for summary
judgnment, NGC submtted the declaration (“Barney Declaration”) of
Kri sten Barney, the human resources site director for NGSS. In
this declaration, Barney nade the foll ow ng statenents:

Plaintiffs provided services to, and were paid by, NGSS.

Plaintiffs have never provided services to NGC and have

never been paid by NGC .

NGC is not registered to do, and does not conduct,
busi ness in Louisiana .

NGSS i s adequately capitalized and responsi ble for its own
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daily operations. NGC does not finance the operations of
NGSS, it does not pay the salary or expenses for NGSS, and
it does not use the property of NGSS as its own . :

There are no interrel ated operati ons bet ween NGC and NGSS,
no centralized control of Iabor relations, no conmon
managenent, and no common ownership or financial control.
NGC and NGSS observe all required corporate fornmalities
and keep their daily operations separate from that of
their subsidiaries or related entities. NGSS has its own

| abor relations departnent that is separate from NGC and
controls its own | abor relations matters.

The district court held that the Barney Declaration “is
sufficient to shift to plaintiffs the burden of show ng that NGC
is a proper defendant.” The district court then reviewed the
evi dence submtted by Plaintiffs in response to NGC s notion and
concluded that “Plaintiffs have offered no evidence which
contravenes Ms. Barney’'s declaration and creates a genui ne issue
of material fact as to whether NGC is the alter ego of NGSS.”
Accordingly, the district court granted NGC s notion for summary
judgnent. Plaintiffs now appeal this decision, contending that
NGC i s a proper defendant.

The doctrine of limted liability creates a strong

presunption that a parent corporation is not the enployer of its

subsidiary’s enpl oyees. Lusk v. Foxneyer Health Corp., 129 F. 3d

773, 778 (5th Gr. 1997). However, “[i]n civil rights actions,
‘“superficially distinct enterprises may be exposed to liability
upon a finding that they represent a single, integrated

enterprise: a single enployer.’” Schweitzer v. Advanced

Tel emarketing Corp., 104 F.3d 761, 763 (5th Cr. 1997) (quoting




Trevino v. Celanese Corp., 701 F.2d 397, 404 (5th Cr. 1983)). To

determ ne whether a parent corporation and its subsidiary nay be
regarded as a “single enployer” in the context of civil rights
cases, this court in Trevino adopted the four-part analysis

originally created by the Suprene Court for |abor disputes in

Radi o Uni on v. Broadcast Service, 380 U S. 255, 257 (1965). See
Lusk, 129 F.3d at 777. Trevino's four-part test exam nes: (1)
interrelation of operations, (2) centralized control of |abor
relations, (3) comon managenent, and (4) common ownership or
financial control. Trevino, 701 F.2d at 404. The second of these
factors is deened nost inportant, with courts refining their
analysis to the question: “what entity nmade the final decisions
regardi ng enploynent matters related to the person[s] claimng

di scrimnation?” Schweitzer, 104 F.3d at 764 (quoting Trevino,

701 F. 2d at 404); see also Lusk, 129 F. 3d at 777 (“This anal ysis

ultimately focuses on the question whether the parent corporation
was a final decision-nmaker in connection with the enpl oynent
matters underlying the litigation.”).

We agree with the district court that NGC satisfied its
burden as summary judgnent novant of pointing to evidence
denonstrating the absence of a genuine issue of material fact
regardi ng whet her NGC was a proper defendant. The Barney
Decl arati on provi des evidence that there was no interrel ation of

operations, centralized control of |abor or enploynent decisions,



common nmanagenent, or commobn ownership or financial contro
bet ween NGSS and NGC. The Barney Declaration thus indicates that
NGSS and NGC were not a single enployer with respect to
Plaintiffs. W also agree with the district court that Plaintiffs
did not satisfy their burden of comng forth with “specific
facts” that would establish that a genuine issue of fact exists
regardi ng whether NGC is their enployer.

In their menorandumin opposition to NGC s noti on,
Plaintiffs sinply contended, “W were |l ead to believe our
enpl oynent extend[ed] through NGSS to NGC.” Plaintiffs attri buted
their belief to “statenents nmade orally and witten by both NGC
and NGSS.” As exanples of such statenents, Plaintiffs clained
that “[Plaintiff Tipton] ha[s] received docunents with both NGC
and NGSS or no defining difference” and that Barney i nforned
Ti pton that “she was directed to investigate [Tipton’s] concerns”
by personnel at NGC s Los Angel es headquarters. In further
support of their nmenorandum Plaintiffs submtted certain press
rel eases and enpl oyee newsletters from NGC, news articles about
NGC, printouts from NGC s corporate website, and copies of
correspondence to and about Tipton by NGC attorneys regarding
conpl ai nts he had nade.

Plaintiffs’ evidence in no way refutes the rel evant portions
of the Barney Declaration, nor does it establish that there are a

genui ne issues of fact regardi ng whether NGSS and NGC had



interrel ated operations, centralized control of |abor or

enpl oynent deci si ons, commbn nmanagenent, or common ownership or
financial control. Plaintiffs’ evidence certainly does not
establish that there is a genuine issue of fact regarding the
cruci al question of whether NGC was the final decision-nmaker in
connection with the enploynent matters about which Plaintiffs
conplain. We therefore hold that Plaintiffs did not neet their
summary judgnent burden and that the district court did not err
in granting summary judgnment for NGC on the basis that NGC is not
a proper defendant.

AFFI RVED.



