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PER CURI AM *

Harol d V. Davis, Texas prisoner # 1068730, alleged under
42 U.S.C. § 1983 a denial of adequate nedical treatnent and the
use of excessive force. He appeals the dism ssal as frivol ous of
the nmedical claimand the summary judgnent on the excessive force
clains. Davis appeals the denial of his notions for appointnent
of counsel. Davis's notion for reconsideration of the Cerk’s
notification that no action would be taken on an energency notion

for injunctive relief is denied.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Davi s argues that Kuykendall violated his Ei ghth Arendnent
ri ghts because Kuykendal|l did not provide Davis a wheel chair,
al t hough Davis alleged that he could not wal k, and did not order
wheel chair transportation, which Davis alleged was necessary for
himto be exam ned by a specialist. W review for abuse of
di scretion the dism ssal of a claimas frivolous under 28 U. S. C

8§ 1915(e). Ruiz v. United States, 160 F.3d 273, 275 (5th G

1998). A claimis frivolous if it lacks an arguable basis in | aw

or fact. Harper v. Showers, 174 F.3d 716, 718 (5th Cr. 1999).

To establish an Ei ghth Amendnent claimfor the denial of
adequate nedical treatnent, a prisoner nust show that prison
officials acted with deliberate indifference to the prisoner’s
serious nedi cal needs, constituting an unnecessary and wanton

infliction of pain. WI1son v. Seiter, 501 U S. 294, 297 (1991).

Unsuccessful nedical treatnent, acts of negligence, neglect, or
medi cal mal practice are insufficient to give rise to a § 1983

cause of action. Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cr.

1991). A delay in nedical care constitutes an Ei ghth Amendnent
violation only if there has been “deliberate indifference, which

results in substantial harm” Mendoza v. Lynaugh, 989 F.2d 191,

195 (5th Gir. 1993).

Kuykendal | exam ned Davis, determ ning that a wheel chair was
not nedically necessary, Davis’'s nuscle tone was good, and that
Davis did not have nmuscle atrophy in his legs. After Kuykendal

exam ned Davis’'s nedical records, he referred Davis to a
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speci alist, provided Davis a wheel chair pass, and ordered the
transportation necessary to enable Davis to see a specialist.

Al t hough Davis did not agree with Kuykendall’s eval uation of his
condition or the tineliness with which his concerns were
addressed, Davis’'s allegations do not establish deliberate

i ndi fference. See Mendoza, 989 F.2d at 195; Varnado, 920 F.2d

at 321. The dism ssal of Davis’s claimagainst Kuykendal |l was
not an abuse of discretion. Ruiz, 160 F.3d at 275.

Davi s’ s excessive force clai magai nst Sergeant David D xon
i nvol ves an incident that occurred in Decenber 2002. Davis
asserted that he was being escorted fromhis cell by guards,
i ncluding D xon, with his hands cuffed behind his back. In
response to Davis refusing to continue wal king, a guard jerked
Davi s’s arm and when Davis jerked back, Di xon and anot her guard
brought Davis to his back on the floor. Wile holding Davis’'s
head, the three guards hit Davis. Wen they ceased, the officers
dropped Davis’'s head to the floor and Di xon kicked Davis in the
ear. A nedical exam nation showed that Davis had contusions on
his left check and the bridge of his nose, pin-sized |acerations
to his right cheek and the right side of his neck, and that his
ri ght ear was bruised, purple, and swoll en.

The second al |l eged excessive force incident occurred in
April 2003. Davis had tied his cell door shut so that no one
could enter his cell due to his alleged inability to wal k. Wen

Lawson managed to open the cell door, Davis, who was sitting on
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the floor, squirted Lawson in the face and chest with an unknown
substance. According to Davis, Lawson closed the cell door after
bei ng squirted, then opened the door and kicked Davis, sending
Davis across his cell. Davis asserts that Lawson stonped on
Davi s’ s upper back, neck, and head until Davis's head began to
bl eed. An exam nation of Davis showed that he suffered bruising
and | acerations to his forehead that required the application of
steristrip bandages and that he suffered bruising to his |ower
back and the area between his shoul der bl ades.

The district court granted sunmary judgnment in favor of
Di xon and Lawson, holding that the injuries Davis sustained were
de mnims and that D xon and Lawson had used de mnims force.
We review de novo the district court’s grant of sunmary judgnent.

Stewart v. Mirphy, 174 F.3d 530, 533 (5th Gr. 1999). Summary

judgnent is appropriate if the evidence shows that “there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qw

P. 56(c). W viewthe evidence in the |ight nost favorable to

the nonnoving party. Jenkins v. Ceco Power LLC _ F.3d __, No.

05- 30744, 2007 W. 1454363 at *3 (5th Gr. My 18, 2007).

I n determ ni ng whether a clai mof excessive force anobunts to
an Ei ghth Anendnent violation we exam ne the extent of the
injury; the need for the applied force; the rel ationship between
the need and the force used; the threat reasonably perceived by

officials; and efforts nade to tenper the severity of a forcefu
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response. &nez v. Chandler, 163 F.3d 921, 923 (5th Gr. 1999).

The physical injury suffered nust be nore than de mnims but
need not be significant. 1d. at 924. The core inquiry is

“whet her force was applied in a good-faith effort to maintain or
restore discipline, or maliciously and sadistically to cause

harm” Hudson v. McMllian, 503 U.S. 1, 6-7 (1992).

The evi dence, construed in the light nost favorable to
Davis, reveals material issues of fact concerning whether the
injuries suffered as a result of each incident were de mnims.

See Brown v. Lippard, 472 F.3d 384, 387 (5th Gr. 2006); Gonez,

163 F. 3d at 924-25. Additionally, material issues of fact exist
regardi ng whet her D xon kicked Davis in the ear or otherw se
injured himand, if so, whether this was done maliciously or in a
good faith effort to restore discipline. Material issues of fact
al so exi st regardi ng whet her Lawson, who adm tted kicking Davis
inthe face, did so in imedi ate response to being sprayed with
t he unknown substance and whet her the anount of force used was
reasonable in light of the threat he perceived, or whether,
Lawson exited the cell, then returned, and struck Davis. G ven
the exi stence of material issues of fact, we vacate the district
court’s sunmary judgnent in favor of D xon and Lawson.

Davis chall enges the district court’s determnation that the
clains of inmm nent danger raised in a post judgnent notion were
unrelated to this action. The district court did not abuse its

di scretion in denying the notion for relief fromjudgnent. See
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Provi dent Life and Accident Ins. Co. v. Goel, 274 F.3d 984, 997

(5th Gr. 2001). W do not address Davis’'s argunents regarding
the failure to protect himfromharmand incidents that occurred

on Decenber 19, 2002, and January 16, 2007. See Leverette v.

Louisville Ladder Co., 183 F.3d 339, 342 (5th Gr. 1999). The

district court did not abuse its discretion in denying Davis’s

nmotions for appoi ntnent of counsel. See Cupit v. Jones, 835 F. 2d

82, 86 (5th Gr. 1987); Uner v. Chancellor, 691 F.2d 209, 212

(5th Gir. 1982).

JUDGVENT AFFI RVED | N PART; SUMVARY JUDGVENT ON EXCESSI VE
FORCE CLAI M5 VACATED AND CASE REMANDED FOR FURTHER
PROCEEDI NGS; MOTI ON FOR RECONSI DERATI ON DENI ED.



