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PER CURI AM *

Plaintiff-Appellant Warren Hol |l oway (“Holloway”) appeals the
district court’s order granting the notion for summary judgnent of
Def endant s- Appel | ees Departnent of Veterans Affairs (“VA’) and
Ant hony Principi, Secretary of the VA We VACATE the award of
summary judgnent on Holloway’ s retaliation claimunder Title VII of

the Gvil R ghts Act of 1964, 42 U.S.C. § 2000e-3(a), and REMAND f or

Pursuant to 5TH CiRcU T RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QG RcU T RULE
47.5. 4.



a determnation consistent with Burlington Northern & Santa Fe

Rai lway v. Wite, 126 S. . 2405 (2006).

Hol | oway, an African-Anerican male, was fornerly enpl oyed as
a conputer specialist by the Mchael E. DeBakey Veterans Medi cal
Center in Houston, Texas. During his enploynent, he filed a nunber
of grievances under the coll ective bargaining agreenent with the VA
and several EEO conplaints alleging race discrimnation and
retaliation. Holloway was term nated on August 21, 2000, after he
failed to obtain the necessary security clearance for his noderate
security risk position.?

Hol l oway filed suit in April 2004, alleging race discrimnation
and retaliation based on his renpoval froma noderate security risk
position and his termnation. |In addition to these clains, Holl oway
all eged that the VA retaliated agai nst himby, anong ot her things,
denyi ng his | eave of absence request; requiring himto work on |ight
duty whil e ot her enpl oyees were not required to work; and subjecting
him to harassnment and assault by his supervisors.? The district
court dismssed Holloway’'s race discrimnation and retaliation
clains in their entirety. Hol | oway appeals only the district

court’s dism ssal of the non-renpbval, non-termnation retaliation

! Hol l oway’ s position was designated a noderate security risk
i n Novenber 1992. Holloway was renoved fromhis noderate security
risk position on July 7, 2000, because he had not received the
requi red security cl earance.

2 Holl oway alleges a total of twenty-two acts of retaliation
by the VA (“the non-renoval, non-termnation retaliation claini).
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claim

We have jurisdiction over this appeal under 28 U S.C. § 1291
because it arises froma final judgnent of the district court. This
court reviews a summary judgnent de novo, using the sane standards

applied by the district court. Dallas County Hosp. Dist. V.

Assocs. Health & Welfare Plan, 293 F.3d 282, 285 (5th Cr. 2002).

To establish a claim of retaliation under Title VII, a
plaintiff mnust denonstrate that: (1) he engaged in activity
protected by Title VII1; (2) his enployer took an adverse enpl oynent
action against him and (3) a causal connection exists between the
protected activity and the adverse enploynent action. See, e.q.,

Fabela v. Socorro Indep. Sch. Dist., 329 F.3d 409, 414 (5th Grr.

2003). The district court dismssed the non-renoval, non-
termnation retaliation claimon the ground that Holloway failed to
show an adverse enploynent because only “ultimte enploynent
deci sions such as hiring, granting |eave, discharging, pronoting,
and conpensating” constituted adverse enpl oynent actions. Holl oway

v. Dep’'t of Veterans Affairs, No. H 04-1395, 2006 W. 1168893, *4

(S.D. Tex. April 28, 2006) (citing Felton v. Polles, 315 F.3d 470,

486 (5th Cr. 2002)).
After the district court rendered its decision, the Suprene

Court decided Burlington Northern, which rejected the approach taken

by several circuits, including this one, for determ ning adverse
enpl oynent actions in retaliation cases. Instead of the “ultimate

enpl oynent decision” standard, the Suprene Court held that an
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enpl oyee suffers an adverse enploynent action if “a reasonable
enpl oyee woul d have found the chal |l enged action nmaterially adverse,
which in this context neans it well mght have dissuaded a

reasonable worker from nmaking or supporting a charge of

di scrimnation.” Burlington N., 126 S. C. at 2415 (internal
quotation marks omtted). Because this circuit’s standard for
determ ning an adverse enploynent action is no longer limted to

ultimate enploynent decisions, we renmand Holloway’s non-renoval
non-termnation retaliation clainm for reconsideration in |ight of

Burli ngton Nort hern.

For the reasons stated above, we VACATE the district court’s
grant of summary judgnent on the non-renoval, non-term nation
retaliation claim and REMAND for a determ nation consistent with

Burli ngton Northern.

VACATED and REMANDED.



