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Speedee Cash of M ssissippi, Inc. appeals being held in
violation, and thereby having lost the use, of the Fair Labor
St andards Act’s Fluctuati ng Wrk Wek (FWN nethod for certai n wage
paynments to forner enployee Melissa Conne. Conne appeals the
denial of attorney’s fees. AFFIRMVED I N PART; VACATED AND REMANDED

| N PART.

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1



Conne was enployed by Speedee Cash at a salary cal cul ated
according to the FWVN nethod provided in 29 CF. R § 778.114.
Accordingly, she was to receive a fixed weekly salary, regardless
of the nunber of hours worked, while the rate of pay for her
overtinme fluctuated, depending on the total nunber of hours worked
in the week for which the calcul ati on was based.

Two days’ pay was deducted from Conne’s salary due to her
absence fromwork (1) on 12 March 2002, when she was noving, and
(2) on 6 May 2002, when she stated she was sick. As a result,
Conne filed this action, claimng: Speedee Cash deducted
inproperly from her salary; and, therefore, it was barred from
using the FWVto conpute her wages and owed her overtine pay at
ti me-and-a-half her hourly rate for the overtinme she worked from
the date of the first inproper calculation forward.

The district court hel d Speedee Cash was required to pay Conne
$1,393.08 in overti ne wages because: although the deduction for 12
March (absent because novi ng) was proper, it had not adhered to t he
FWVon 6 May; and, after one violation, an enpl oyer cannot use the
FWVfor the wongfully-deducted enpl oyee. Nevertheless, it denied
Connee |iquidated damages and attorney’s fees because it found
Speedee Cash acted in good faith, conplying with the FWV at all
times other than for 6 May. Conne v. Speedee Cash of Mss., Inc.,
No. 5:04Cv178 (S.D. Mss. 11 Cct. 2005).

1.



Speedee Cash’s challenge to the district court’s FWVanal ysi s
and Conne’s challenge to the denial of attorney’'s fees are
addressed in turn.

A

W review de novo the district court’s holding that, as a
matter of law, one violation of the FWV by an enpl oyer disallows
its future application. E.g., Deaton v. Commir of Internal
Revenue, 440 F.3d 223, 226 (5th G r. 2006).

The FWN net hod provides that overtinme hours may be paid at
one-half the hourly rate, determned by dividing the nunber of
hours worked in the workweek into the anount of the salary. 29
C.F.R 8 778.114. An enployer may pay an enpl oyee pursuant to this
met hod where: (1) the enployee’s hours fluctuate from week to
week; (2) she receives a fixed weekly salary, regardless of the
nunber of hours worked that week; (3) “the salary is sufficiently
large to assure that no workweek will be worked in which the
enpl oyee’ s average hourly earnings fromthe salary fall bel ow the
m ni mum hourly wage rate”; (4) “the enployee clearly understands
that the salary covers whatever hours the job may demand in a
particul ar workweek”; and (5) the enpl oyee receives a 50 percent
overtinme premumin addition to the fixed weekly salary for al

hours in excess of 40 worked that week. | d.

At issue is not whether Conne qualified for this nethod of



paynment, but whether, by violating the FWVNonce by failing to pay
Conne for a sick day, Speedee Cash lost the FWV as a nethod of

calculation for that and future pay periods for Conne. Although
the district court held the | aw bars a one-tinme viol ator of the FWV
from using that nmethod for the wongfully-deducted enployee, 8§
778. 114 does not inpose any criteriain additiontothe five listed
above.

Accordingly, as long as those criteria are net, one violation
w Il not bar the enployer fromusing the FWVfor cal cul ating future
pay. Because the deduction for the day she was sick was i nproper,
however, Conne is entitled to her established weekly salary. See
Wage & Hour Division, U S. Departnent of Labor, Opinion Letter, 12
May 2006, 2006 WL 1488849 (“[I]t is the |ongstanding position of
the Wage and Hour Division that an enployer wutilizing the
fluctuati ng wor kweek nmet hod of paynent may not nmake deductions from
an enpl oyee’ s sal ary for absences occasi oned by the enpl oyee. ... If
the deductions are made frequently or consistently, then the
practice of maki ng such deductions would rai se questions as to the
validity of the conpensation plan”.).

The district court found Speedee Cash had “neticul ously
conpl[ied] with the FWV at all tinmes other than the one day
deduction wongfully made on May 6, 2002”. Conne, No. 5:04CV178,
at 4. As a result, Conne was entitled to $84.61, the difference

bet ween her established weekly salary of $423.07 and $338.46, the



anount she was paid for the week of 6 May. But, because she worked
only 37.47 hours that week, she was not entitled to overtine pay.
Mor eover, Speedee Cash clainms it overpaid Conne by $107 and thus
owes her nothing for the 6 May deducti on. (I'n this regard, the
district court agreed Speedee Cash was due a credit for $107.91.)
We remand this matter to district court to determ ne the danages,
i f any, Speedee Cash owes Conne pursuant to this anal ysis.
B

A denial of attorney’'s fees is reviewed for abuse of
di scretion, with underlying questions of |aw reviewed de novo and
findings of fact reviewed only for clear error. CenterPoint Energy
Houston Elec. LLC v. Harris County Toll Road Auth., 436 F.3d 541,
550 & n.17 (5th Cr.), cert. denied, 126 S. C. 2945 (2006).

Conne contends sheis entitled to an award of attorney’s fees,
as the prevailing party, pursuant to 29 U S C 8§ 216(b). That
section provides the court shall allow a reasonable attorney’ s fee
to be paid by a defendant held in violation of 29 U S.C. 88 206 or
207. Those sections involve m ni mumwage and overtine pay. Conne
does not di spute Speedee Cash paid her the m ni rumwage. Nor does
she cl ai mworking any overtinme hours during the week at issue for
whi ch she shoul d be conpensat ed. Accordingly, the district court

did not abuse its discretion by not awarding attorney’ s fees.



For the foregoing reasons, the denial of attorney’'s fees is
AFFI RVMED; the judgnent is VACATED in PART; and this matter is

REMANDED to district court for calculation of damages, if any.



