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BENAVI DES, Circuit Judge:
Jorge Gonez- Gonez was convicted by a jury of illegal reentry

into the United States after deportation in violation of 8 U S. C
8§ 1326(a) and (b). At sentencing, the district judge inposed a
si xteen-1level “crinme of violence” enhancenent pursuant to U. S. S. G
8§ 2L1.2(b)(1)(A) (ii) based on Gonmez- Gonez’ s 1991 rape convictionin
California. Gonez-CGonez objected to the enhancenent, arguing that
his conviction for rape was not a “crinme of violence” as that term
is used in the Sentencing Cuidelines. The court overruled the

obj ection and, after further cal cul ati ons, sentenced Gonez- Gonez to



100 nonths inprisonnent, to be followed by three years of
supervi sed rel ease. Gonez- Gonez appeal s the sentence.

| . STANDARD OF REVI EW

A lower court’s characterization of a prior conviction as a
“crime of violence” is a question of law that we revi ew de novo.
United States v. lzaguirre-Flores, 405 F.3d 270, 272 (5th Grr.
2005) .

[ 1. DI SCUSSI ON

A THE “CRIME OF VI OLENCE’” ENHANCEMENT

There are two ways that the California conviction for forcible
rape can qualify as a “crine of violence” under US S G 8§
2L1.2(b) (1) (A (ii). It nust be a “forcible sex offense,” or
it nmust “ha[ve] as an el enent the use, attenpted use, or threatened
use of physical force agai nst the person of another.” See U.S. S G
8§ 2L1.2(b)(L)(A(ii) cnmt. n.1(B)(iii). In United States .
Sarm ent o- Funes, we suggested that the second inquiry inforns the
first. 374 F.3d 336, 345 (5th Cr. 2004) (noting that “forcible
sex of fense” may enconpass a narrower range of conduct than el enent
criterion). Accordingly, we have usually treated these categories
in reverse order and we do so agai n today.

1. Whether the offense has as an el enent the use, attenpted
use, or threatened use of force

“Wher e sone (though not all) nethods of violating a statute do
not require the use, attenpted use, or threatened use of physical

force against the victim ‘the statute therefore does not have, as
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an elenent, the use of physical force against the person of
another.”” United States v. Garcia, 470 F.3d 1143, 1147 (5th Cr
2006) (quoting Sarm ento-Funes, 374 F.3d at 341). “If any set of
facts woul d support a conviction w thout proof of that conponent,
then the conponent nost decidedly is not an elenment—nplicit or
explicit—ef the crine.” United States v. Vargas-Duran, 356 F.3d
598, 605 (5th Gr. 2004) (en banc). “Force” in this context
requi res nore than nere penetration. Sarm ento-Funes, 374 F. 3d at
341 (“[l]ntercourse does not involve the use of force when it is
acconpanied by consent-in-fact.”) (relying on and interpreting
United States v. Houston, 364 F.3d 243, 246 (5th Cr. 2004));
United States v. Luci ano-Rodri guez, 442 F. 3d 320, 322-23 (5th Gr
2006) (noting that Sarm ento-Funes is controlling where sexua
assault can be acconpani ed by consent-in-fact, even where consent
is legal nullity). Accordingly, state statutes will not satisfy
the “elenent” criterion when they allow for convictions for
statutory rape or rape by deception. Sarm ento-Funes, 374 F. 3d at
341 n.7. In such cases, while the victim cannot give | egal
consent, he or she is still capable of consent-in-fact, and thus it
cannot be said that the statute includes physical force as an
el ement of the crine.

A close |look at the 1991 version of California' s “forcible
rape” statute makes plain that it was possible for a defendant to

be convicted of that crine in sone cases in which there was no



actual, attenpted or threatened use of physical force. See CaL.
PENaL CoDE 8§ 261 (1990). A subsection of that statute defines
“duress” as “a direct or inplied threat of force, violence, danger,
hardship, or retribution sufficient to coerce a reasonabl e person
of ordinary susceptibilities to perform an act which otherw se
woul d not have been perforned, or acquiesce in an act to which one
ot herwi se would not have submtted.” |d. at 8§ 261(b) (enphasis
added).! It adds that “[t]he total circunstances, including the
age of the victim and his or her relationship to the defendant,
are factors to consider in appraising the existence of duress.”
| d.

That definition allows for conviction even in cases where a
def endant does not attenpt or threaten physical force. Threats of
“hardshi p” or “retribution” will suffice, both of which fall short
of force or injury. “Hardship” was only included in the California
rape statute for three years, from 1990 to 1993, so there is not
much California case |law on the precise neaning of the term but

what there is confirnms that a threat of hardship is quite different

!As noted earlier, the statute also includes a provision for
rape by “nenace,” which is defined as “any threat, declaration, or
act which shows an intention to inflict injury upon another.” §
261(c). This definition, unlike that of duress, seens to all owfor
conviction only in cases where there is at |east an attenpted or
t hreat ened use of force agai nst the person of another. Gven this,
we do not consider the possibility of rape by nenace any further.



than a threat of force or injury.? For exanple, one could have
violated the 1991 statute by threatening to reveal enbarrassing
secrets about his victimthat the victimdesperately w shed to keep
private. Simlarly, if an enployer threatened to fire a
subordi nate unl ess she conplied with his demands, that woul d seem
to fit within the statute’s definition of duress. However, such
actions, while despicable, do not require the use, attenpted use,
or threatened use of physical force as we have defined that term
Thus, when Gonez- Gonez was convi cted of violating 8 261(c) in 1991,

it is not true that actual, attenpted or threatened force was an

2ln 1993, the California legislature specifically renoved
“hardshi p” fromthe definition of duress. See People v. Leal, 94
P.3d 1071, 1075 (Cal. 2004) (discussing legislative history). W
are aware of only one published decision, issued by a state
appellate court in California, which identified a threat of
hardship sufficient to constitute duress. See People .
Bergschnei der, 259 Cal.Rptr. 219 (Cal. Ct. App. 1989). I n that
case, the defendant told the victim his mnor stepdaughter, that
he woul d put her “on restriction” if she did not have sex wth him

ld. at 221. “Restriction” was the equival ent of being grounded,
the child would not be allowed to go out or spend the night at
anyone’ s house. ld. While the Bergschneider decision is froma

| ower state court, and has since been superseded by statute, it was
cited approvingly by the California Suprenme Court in Leal. 94 P.3d
at 1077-78. In any case, we cite it only for the real-world
exanple of a non-forcible way in which a defendant m ght violate
the 1991 California statute, nothing nore. See Gonzal es v. Duenas-
Alvarez, __ US _, 127 S C. 815, 822 (2007) (noting that
def endant “nust at |east point to his own case or other cases in
whi ch the state courts in fact did apply the statute in the speci al
(nongeneric) manner for which he argues”). It should al so be noted
that the 1993 anendnent to the statute m ght prove to be extrenely
significant for CGuidelines purposes. |If we were considering a nore
recent version of the law, our conclusion today mght be very
different. O course, it is for future panels to evaluate such a
case. Qur decision today is strictly limted to the 1991 version
of the statute under which Gonmez- Gonez was convi ct ed.
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el emrent of the crinme. Therefore, his conviction for forcible rape
does not satisfy the elenent criterion of US S G 8§
2L1. 2(b) (1) (A (i) .

2. \Wiether the California conviction constitutes a
“forcible sex offense” under 8 2L1.2(b)(1)(A)(ii)?3

The Suprene Court has instructed | ower courts to consider the
enunerated crines in the “generic sense in which [they are] now
used in the crimnal codes of nost States.” Taylor, 495 U S. at
598; see al so Santi est eban- Her nandez, 469 F.3d at 378 (noting that
wher e enhancenent provi sion does not define predicate of fense, “we
must first find its ‘generic, contenporary neaning ”). It can, of
course, prove difficult to ascertain a <crinme’s “generic,
contenporary neaning,” but in this case we are not witing on a
bl ank slate. There is already substantial case lawin this Crcuit
di scussing the term “forcible sex offense,” and that precedent
conpels the conclusion that the California statute does not

qualify.

W6 note at the outset that California s decision to call the
crime “forcible” rape is conpletely irrelevant. Taylor v. United
States, 495 U. S. 575, 592 (1990) (noting that offense “nust have
sone uniformdefinition i ndependent of the | abels enployed by the
various States’ crimnal codes”); accord United States .
Sant i est eban- Hernandez, 469 F.3d 376, 378 (5th Gr. 2006)
(“Accordingly, Texas's designation of Texas Penal Code § 29.02 as
its ‘robbery’ statute does not necessarily nean that it qualifies
as ‘robbery’ under 8§ 2L1.2.” (citing Taylor, supra)); United States
v. Gonzal ez-Ramrez, 477 F.3d 310, 314 (5th Gr. 2007) (evaluating
Tennessee ki dnappi ng statute and expl ai ning that “when determ ni ng
whet her a def endant has been convicted of ki dnapping for purposes
of section 2L1.2, state-law | abels do not control.”).
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For a crine to qualify as a forcible sex offense, all of the
conduct crimnalized by the statute nust so qualify. United States
v. Fernandez-Cusco, 447 F.3d 382, 385 (5th Cr. 2006); accord
United States v. Pal omares-Candela, 104 Fed. Appx. 957, 961 (5th
Cr. July 14, 2004) (unpublished opinion) (“Because there are non-
forcible ways to violate the Colorado statute, Candela’s prior
convi ction cannot be said to constitute a forcible sex offense.”).
“I'f [the] statute allows for convictions in circunstances that do
not constitute forcible sex offenses, the crine of violence
enhancenent would be inproper, regardless of [the defendant’ s]
conduct in commtting the offense.” Fernandez-Cusco, 447 F.3d at
385 (citing United States v. Alfaro, 408 F.3d 204, 209 (5th Cr
2005)). Hence, the “forcible sex offense” inquiry usually mmcs
the “elenents” inquiry.* The former requires us to consider ways
in which the state statute could be violated w thout “forcible”
conduct, while the latter requires us to consider ways i n which the
statute could be violated without the use, attenpted use or
threatened use of force. These are essentially the sane questi on,
particularly after Sarm ento-Funes, which defined “forcible” as

denoting “a species of force that either approxi mates the concept

“n fact, our case |law seens to |lead to the conclusion that
any statute that does not satisfy the elenents prong will al so not
qualify as a “forcible sex offense.” We have never explicitly
stated as nmuch, but we have described it as “unlikely.” United
States v. Jinenez-Banegas, 2006 W. 3627028, at *2 (5th Cr. Dec.
11, 2006) (unpublished opinion).



of forcible conpulsion or, at |east, does not enbrace sone of the
assent ed-t o- but - not - consent ed-to conduct at issue here.” 374 F.3d
at 344 (citing BLACK s LAwWDicTioNARY 657 (7th ed. 1999)).° W added
that, in our view, Congress specifically chose the term*“forcible”
“Iin order to distinguish the subject sex offense as one that does
require force or threatened force extrinsic to penetration.”
ld. at 345 (citations omtted) (enphasis added).

If the 1991 California statute in this case “enconpasses
pr ohi bi ted behavior that is not wthin the plain, ordinary neani ng”
of the term“forcible sex offense” as we defined it in Sarm ento-
Funes, we cannot affirm Gonez-CGonez’'s sentence. See United States
v. lzaguirre-Flores, 405 F.3d 270, 277 (5th Cr. 2005) (per
curianm. Here again the best exanple cones from the statute’s
i nclusion of duress by threat of hardship. For the very sane
reasons that force was not an element of the statute, it is clear

that the statute could have been violated in a way that does not

This naturally begs the question of how to define “forcible

conpul sion.” In Sarm ento-Funes, we cited to BLACK S LAW Di CTI ONARY
for the definition of “forcible” as “[e]ffected by force or threat
of force against opposition or resistance.” 374 F.3d at 344

(citing BLAcK' s LAwDictionary 657 (7th ed. 1999). More hel pful than
this circular definition, however, is the operative definition of
“forcible conpulsion” provided at the outset of that opinion:
“Forci bl e conmpul sionis defined as ‘[p]hysical force that overcones

reasonable resistance; or . . . [a] threat, express or inplied,
that places a person in reasonable fear of death, serious physical
i njury or kidnappi ng of such person or another person.” 1d. at 339

n.2 (quoting from Mssouri’s “forcible rape” statute) (enphasis
added) .



fall within Sarm ento-Funes’'s definition of the term “forcible.”
374 F.3d at 344. Therefore, because § 261 sweeps in circunstances
that do not require “forcible” conduct, Gonez-Gonez’s conviction
under that section cannot properly be considered a “forcible sex
of fense” for sentencing purposes.

Qur decision today is in keeping with a line of established
precedent in this Grcuit. See, e.g., Sarm ento-Funes, 374 F.3d
336 (5th Cr. 2004) (ruling sex by intoxication or deception not
“forcible” for Guidelines purposes, even where of fender knows he is
acting without legally valid consent of victim; United States v.
Pal omar es- Candel a, 104 Fed. Appx. 957, 961 (5th Cr. 2004) (per
curianm) (unpublished opinion) (ruling that sex between eighteen-
year-old and soneone four years younger, and sex acconplished by
deceiving victiminto believing he or she is offender’s spouse, are
not “forcible” for Quidelines purposes); United States v. Meraz-
Enriquez, 442 F.3d 331, 333 (5th G r. 2006) (ruling that sex with
person who is “incapable of giving consent because of nental
deficiency or disease, . . . or the effect of any al coholic |iquor,

narcotic, drug or other substance . is not “forcible” for
Cui del i nes purposes); United States v. Luci ano-Rodri guez, 442 F. 3d
320, 322 (5th CGr. 2006) (ruling that sex obtained by clergyman or
ment al health professional who “exploits the [victims] enotional

dependency” is not “forcible” for Quidelines purposes). e

canvassed this case law recently in United States v. Luciano-



Rodri guez, and expl ai ned that what these statutes have in conmon is
that they allow for conviction in cases where “there may be assent
in fact but no legally valid consent under the statute.” 442 F. 3d
at 322. In such cases, the act may well be against the will of the
victim (as where the victimis coerced to conply by a public
official), but thereis no force or threat of force, and thus it is
not a “forcible sex offense” under the Guidelines. 1d. The sane
is true here: An enployer threatens to dism ss an enpl oyee unl ess
t he enpl oyee has sex with hi mor her, and the enpl oyee agrees to do
Sso. That sex is “forcible” rape under the California statute
before us, but because it is acconplished without force or the

threat of force, it is not a forcible sex offense inthis Circuit.®

W nust note that a recent decision of this Court has
explicitly altered our approach in this area. See United States v.
Bel i ew, No. 06-30400, _ F.3d __, 2007 W 1932812 (5th Gr. July 5,
2007). In considering whether child nolestation in Louisiana was
a “forcible sex offense,” Beliewexplicitly expanded t he neani ng of
the termforcible sex offense “through the fiction of ‘constructive

force.”” 1d. at *2. The statute in question could be violated by
traditional forcible neans, but also by “duress, : :
psychol ogical intimdation, . . . [or] use of influence by virtue
of a position of control or supervision over the juvenile.” Id. at
*1 (quoting LA Rev. STAaT. 8§ 14:81.2(A)). The panel found that the
| ast of these was the nost problematic, as it “isn’t obviously
forci bl e conpul sion,” but nonethel ess “can be deened constructive
force as the interstitial federal common |aw of 4B1.2.” 1d. The
opinion also concludes, al bei t sonmewhat indirectly, t hat
nmol estation by “duress” and “psychological intimdation” would
constitute forcible conpul sion. 1d.

At first glance, Beliew seens to be in tension with our
hol ding, insofar as it finds that duress is “forcible,” and we do
not. W reiterate, however, that our decision rests largely on the
uni quely broad definition of “duress” inusein Californiain 1991.
See supra note 2. Moreover, we note that Beliewexplicitly states
its own limtations in light of Sarm ento-Funes, so it nmay be of
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3. The Governnent’s Counterargunents

The governnent offers three main argunents in support of the
sent enci ng enhancenent, but they are largely inconsistent with our
precedent. First, the governnent posits that Sarm ento-Funes is
di stingui shabl e because the sentencing guidelines have since
changed. However, we previously rejected that argunent with regard
to the 2003 anendnents, and there were no changes to the CGui delines
bet ween 2003 and 2004 that would inpact this case. See Luciano-
Rodri guez, 442 F. 3d 320, 324 (noting that governnent’s argunment was
considered and rejected) (Jolly, J., specially concurring).
Second, the governnent asserts that the California statute does not
enconpass t he assent ed-to-but-not-consented-to conduct at issue in
Sarm ent o- Funes, which is sinply inaccurate. Third and finally,
the governnment asks us to follow the alternate reasoning of the
Third Grcuit in United States v. Renoi, 404 F.3d 789 (3d GCr.
2005). However, this is inpossible because our jurisprudence since

Sarm ent o- Funes i s inconsistent with the Third Grcuit’s holding in

limted inport in the instant case. Beliew at *2 (“Expansion of
the term ‘forcible sex offense’ through the fiction of
‘constructive force’ IS bounded by Sarm ent o- Funes. ”) .
Nevert hel ess, despite these plausible distinctions, we recognize
the possible tension and the uncertainty that it may cause going
f orward. To the extent that the opinions conflict, however, we
believe it is because Beliew, and not our holding, is at odds with
the prior precedent of this Court. W are powerless to resolve
such a conflict here, as that is the province of the en banc Court.
This case may i ndeed present a val uable opportunity for the whole
Court to reconsider our precedent in this area, but until then, we
adhere to our concl usion.
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Renoi. See United States v. Fernandez-Cusco, 447 F.3d 382, 387-88
(noting that in Renoi, “the Third Circuit declined to follow
Sarm ent o- Funes, instead taking a broad approach that allows for
crime-of -viol ence enhancenents for forcible sex offenses even in
t he absence of physical force”). Cearly our Grcuit and the Third
Crcuit have chosen different courses in this area, and thus we are
not in a position to adopt the reasoning of Renopi. If the
governnment wi shes to press this particular argunent, it will have
to do so when this court is sitting en banc.’

B. GOMEZ- GOMEZ™S RENVAI NI NG ARGUMENTS

Gonez- Gonez includes two additional argunents in his brief.
First, he argues that the district court erred in enhancing his
sentence under 8§ 2L1.2(b)(1)(B) based on his conviction for a drug
crime in 1996. However, our review of the record reveals that
neither the pre-sentence report nor the district court considered
Gonez- Gonez’s drug conviction for the purposes of a 16-1evel
enhancenment under 8§ 2L1.2(b)(1)(B). That conviction was nentioned

at sentencing, and Gonez- Gonez objected to its potential use by the

The governnent’s renmining argunments are also unavailing,
ei ther because they rely on case lawinterpreting the term*“force”
in wholly unrel ated contexts, or because they rely on the faulty
prem se that this Court will affirmany sentence that it considers
“reasonabl e.” Its final point, that an 8-1evel enhancenent is
appropriate if the 16-1evel enhancenent is not, may well|l be true,
but this is a matter for the district court to decide in the first
i nstance. See Sarm ento-Funes, 374 F.3d at 345 n.13 (“It is for
the district court to resolve in the first instance whether an
ei ght -1 evel enhancenent is proper.”).
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district court, but the court never actually relied upon it.
Accordingly, it is not our place to consider it at this tine.
Finally, Gonmez-CGonez challenges the constitutionality of 8
US C 8 1326(b), which treats prior felony and aggravated fel ony
convictions as sentencing factors rather than elenents of the
offense that nust be found by a jury. Gonez- Gonez concedes,
however, that this argunent is currently forecl osed by the Suprene
Court’s opinion in Al nendarez-Torres v. United States, 523 U S.
224, 235 (1998). He presents it to us solely to preserve it for
possi bl e Suprene Court review, and we need not consider it further.

[11. CONCLUSI ON

Qur precedent conpels the result that California s forcible
rape statute, as it existed in 1991, does not satisfy the el enent
criterion of 8§ 2Bl1.1, nor does it qualify as a forcible sex
of f ense. Accordingly, the sentence is VACATED and the case is

REMANDED f or re-sentenci ng.
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E. GRADY JOLLY, G rcuit Judge, specially concurring:

| concur, but only because we nust foll ow our precedent, which
| hope we will reconsider en banc. In ny view, under any common-
sense standard, forcing sex against an unwilling wonman woul d be
forci ble sex and therefore a crine of violence agai nst the body of
a woman. When a wonman is coerced to have sex against her wll
because of threats that could inpair or devastate her life, it is
unwi I ling sex; if it isunwlling sex, it is not unforced sex; and
if it is not unforced sex, it is forcible sex within the neaning of
the Sentencing GCuidelines. Yet our precedent, which we nust
follow, |leads to nonsensical results. Here, for exanple, no one
contests that Gonmez- Gonez was convicted under a California statute
of the crime of forcible rape of a wonan. That statute defines

rape as an act of sexual intercourse ... [wWhere it is

acconpl i shed against a person’s will by neans of force, violence,

duress, nenace, or fear of imediate and unlawful bodily injury on
the person or another.” Cal. Penal Code 8§ 261(a)(2) (1991)

(enphasi s added). Nevertheless, we follow United States v.

Sarm ent o- Funes, 374 F. 3d 336 (5th Cr. 2004), to require a hol ding

that CGonmez- Gonez was not convicted of a “forcible sex offense”
because, under the California statute’'s definition of “duress,”
rape could be acconplished by a “threat of ... hardship[] or
retribution sufficient to coerce a reasonabl e person,” Cal. Penal

Code 8§ 261(b). Under Sarm ento-Funes, the majority is forced to

conclude that forcible sex is not forcible sex.
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The unfortunate error of Sarm ento-Funes is that it inposes

the elenments test on “forcible sex offense,” a conclusion that
frustrates the intent of the Sentencing Guidelines. The Guidelines
provi de two net hods for determ ni ng whet her the crine of conviction
qualifies as a “crinme of violence”: <either the crine qualifies as
one of the enunerated offenses, such as “forcible sex offense,” or

the crime has as an elenent the use, attenpted use, or threatened

use of physical force. USSG 8 2L1.2(b)(1)(A(iIi) cnt.
n.1(B)(iii). It seens clear that these present two separate
inquiries. See, e.qg., lzaquirre-Flores, 405 F.3d at 274

(di stinguishing the elenents test fromenunerated offenses). Yet

Sarm ent o- Funes, as the majority nmakes clear, inposes the el enents

test on “forcible sex offense,” requiring rape to include an
el emrent of pal pable physical force in order to qualify as a

“forcible sex offense.” Effectively, Sarm ento-Funes iterates the

sane analysis for determning whether rape is a “crinme of

vi ol ence.” Sarm ento-Funes strips “forcible sex offense” of any

significance independent fromthe elenents test, and in doing so,
tends to contradict rules of statutory construction requiring that

we not render statutory | anguage neani ngl ess. See Wiite v. Bl ack,

190 F.3d 366, 368-69 (5th Cr. 1999). The elenents test and
“forcible sex offense” surely nust have i ndependent neani ngs, and

that is why the Third Grcuit in United States v. Renbi, 404 F.3d

789 (3d Cr. 2005), declined to foll ow Sarm ent o- Funes and i nst ead

enphasi zed: “The anended definition makes <clear that the
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enuner at ed of fenses are always classified as ‘crines of violence,’
regardl ess of whether the prior offense expressly has as an el enent
the use, attenpted use, or threatened use of physical force agai nst
the person of another.” 1d. at 796 (quoting U. S.S.G app. C (vol.
1), anmend. 658, at 401-02 (Supp. 2003)). The Third Crcuit

correctly concl uded: “Thus, one can commt a ‘forcible sexual
offense,” an enunerated offense under section 2L1.2, wthout
enpl oyi ng physical force. |If a ‘forcible sexual offense is not

associated with physical conpulsion, it nust therefore nean a
sexual act that is comnmtted against the victinmis will or consent.”
Id.

Consistent with Renoi, the correct result to be reached here

is found in this Court’s recent decision in United States V.

Beli ew, No. 06-30400, _ F.3d __, 2007 W 1932812 (5th Gir. July 5,

2007), nowin conflict with Sarm ent o- Funes and this case. As the

majority notes, Beliew held, inter alia, that “duress” and

“psychol ogi cal intimdation” constitute “forcible conpul sion,” see

id. at *1; whereas, Sarm ento-Funes and this panel have required

actual physical force.
| woul d hope that we foll owthe suggestion of the ngjority and
permt our en banc court to clear up the confusion that our

precedents have created.
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