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PER CURI AM *

Def endant Marcel o Castaneda-Bal tazar plead guilty to illegal
reentry. In sentencing Castaneda, the district court added twel ve
| evel s under U.S.S. G 8§ 2L1.2(b)(1)(B), which mandat es enhancenent
when the defendant was previously convicted of a felony “drug
trafficking offense” for which the sentence was thirteen nonths or
| ess. The court based the enhancenent on Castaneda’s 1995
California state <conviction for, as alleged in the state
i ndictnment, “Transport/Sell/Ofer to Sell Marijuana (Felony),” in

viol ation of CAL. HEALTH & SAFETY CobeE § 11360(a) (1995), for which he

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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recei ved probation.? Cast aneda chall enges the enhancenent on
appeal .

Cast aneda concedes that we should review for plain error
because his counsel never objected to the enhancenent below.
Unsatisfied with this concession, the Governnent urges that
Cast aneda wai ved - not just forfeited - the argunent, precluding us

fromconsidering it. See United States v. Arviso-Mita, 442 F.3d

382, 384 (5th Gr. 2006) (discussing difference between wai ver and
forfeiture). This, the Governnent asserts, because at sentencing
Castenda’ s counsel told the district court that she “under|[ st ood]
that the guideline score is correct. It does call for a twelve-
| evel enhancenent.” Wai ver, however, is the “intentiona

relinqui shnment or abandonnent of a known right,” United States V.

dano, 507 U.S. 725, 733 (1993) (quoting Johnson v. Zerbst, 304

US 458, 464 (1938)), and Castaneda did not intentionally
relinqui sh a known right here. |ndeed, given that counsel failed
to object below on the basis raised on appeal, presunmably because
she did not recognize the argunent, she had no choice but to
concede to the district court in the words used that the CGuidelines
cal cul ation was correct. This court cane to the sane conclusion in

Arviso-Mata, 442 F.3d at 384, a case presenting al nost identical

1 CaL. HeaLTH & SAFETY CopE § 11360(a) states: “Except as ot herwi se provided
by this section or as authorized by |aw, every person who transports, inports
into this state, sells, furnishes, admnisters, or gives away, or offers to
transport, inmport into this state, sell, furnish, administer, or give away, or
attenpts to inmport into this state or transport any marijuana shall be
puni shed by inprisonnent in the state prison for a period of two, three or
four years.”
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facts in which the court declined to find wai ver because there was
“no evi dence. ..that counsel knew of the sentencing guidelines issue
and. ..consciously chose to forego it.”?2 And we recently applied

Arviso-Mata to another case just |like the present one. See United

States v. Duque- Hernandez, 2007 WL 1017046 (5th Cr. Mar. 29, 2007)

(unpub.). Castaneda did not waive this argunent.

To establish plain error, Casteneda nmust show. “(1) there was
an error; (2) the error was clear and obvious; and (3) the error
affected [his] substantial rights. When these elenents are
present, [this Court] nmay exercise [its] discretion to correct the
error only if it seriously affects the fairness, integrity, or

public reputation of judicial proceedings.” United States V.

Gracia-Cantu, 302 F.3d 308, 310 (5th Cr. 2002). The Governnent

argues first that we cannot anal yze whether there was error here
because Castaneda has never produced the California indictnent,
j udgnent of conviction, or anything else show ng of what he was
actually convicted in state court. Castaneda responds that the PSR
makes clear of what crinme he was convicted, and in any event this
court has repeatedly remanded for the district court to obtain and
reviewthe rel evant docunents, even in cases of plain error review,

as the Governnment concedes. See United States v. Bonill a- Mungi a,

422 F.3d 316, 321-22 (5th Gr. 2005); United States v. Gonzal ez-

2 The court noted that the two cases cited by the Government invol ved
situations where objections were nade, then withdrawn. |n such situations, of
course, the defendant is plainly aware of the rel evant argunent or claim See
also United States v. Jaines-Jaines, 406 F.3d 845 (7th Cir. 2005) (holding
simlarly to Arviso-Mata); United States v. Jinenez, 258 F.3d 1120 (9th Gr.
2001) (sane).
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Chavez, 432 F.3d 334, 338-39 (5th Cr. 2005). W need not worry
(or remand), however, because we granted Castaneda’ s unopposed
motion to supplenent the record on appeal wth the relevant
docunents, submitted after the Governnent filed its brief, so we
now have everything we need to di spose of this appeal.

Castanenda argues there was error because his statute of
convi ction enconpasses acts not included in the definition of “drug

trafficking offense,” in violation of the categorical approach, see

United States v. Rodriguez-Rodriquez, 323 F.3d 317, 318-19 (5th

Cr. 2003). Nanely, he argues, 8 11360(a) enconpasses nere
transportation of drugs and offering to sell drugs, acts not
considered “drug trafficking offense[s],” see United States v.

Garza-lLopez, 410 F.3d 268, 274 (5th G r. 2005), and his indictnent
and statute of conviction | eave open the possibility that he was
convicted for offering to sell. |Indeed, he notes, we have recently
held as much in tw cases involving Ca.. HeaALTH & SaAFeTry CoDE §
11352(a), a statute in relevant part identical to § 11360(a) but

substituting various other drugs for “marijuana,” see United States

V. Qutierrez-Ramrez, 405 F.3d 352 (5th G r. 2005); United States

V. Gonzal ez-Borjas, 125 Fed. App’ ' x 556 (5th Cr. 2005) (unpub.),

and in a recent unpublished opinion we held the sane regarding the

actual statute as issue here, United States v. Acosta-Avitia, 145

Fed. App’x 70 (5th Cir. 2003). The Governnent offers no persuasive

rejoi nder, focusing instead on Castaneda’s forfeiture or supposed
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wai ver, which is irrelevant to whether there was error.® It is
clear there was error here, and the error was plain.

Castaneda continues that the plain error affects his
substantial rights and seriously affects the fairness, integrity,
and public reputation of the judicial proceedi ngs because, w thout
t he enhancenent here, his Cuidelines range would have been, at a
maxi mum* fifteen to twenty-one nonths, and he was actually
sentenced to twenty-seven nonths, the bottom of the erroneous
twenty-seven to thirty-three nonth range. He correctly notes that
we have consistently found reversible plain error in simlar

si tuati ons. See Gracia-Cantu, 302 F.3d at 313; United States V.

Alarcon, 261 F.3d 416, 423-24 (5th Cr. 2001); United States v.

Aderholt, 87 F.3d 740, 744 (5th Cr. 1996); United States v. G een,

46 F. 3d 461, 467 (5th Cr. 1995); United States v. Franks, 46 F.3d

% There is a rejoinder to this argunment that the Government has nade
before. See United States v. Vargas-Vargas, 2007 W. 1493901 (5th Gr. My 22,
2007) (unpub.) (nooting the case, but the Governnment made the argunent in its
brief). Nanely, that a defendant who pleads guilty to a conjunctive
indictment, even if the crine can be established disjunctively at trial
admits guilt to each nmethod of committing the crinme and, therefore, adnmits to
the el ements establishing the categorical crine providing for enhancenent.

See United States v. Wllians, 47 F.3d 993, 995 (9th Gr. 1995) (holding that
when a defendant pleads guilty to facts stated in the conjunctive, he admts
each allegation as true); United States v. Still, 102 F.3d 118, 124-25 (5th
Cr. 1996) (holding that guilty plea to using and carrying firearmwas

adm ssion of both); but see Omri v. Gonzales, 419 F.3d 303, 308 n.10 (5th
Cr. 2005) (holding that guilty plea to crine charged conjunctively but
provabl e disjunctively did not nean admi ssion to guilt of both). Further, the
argument continues, the law here is at a mnimumunclear, so surely there is
no “plain” error. The Governnment in this case, however, does not make this

ar gunent .

4 On re-sentencing, the prior conviction nmight be an “aggravated fel ony”
under 8 2L1.2(b)(1)(CO, yielding an eight-level enhancenent, or just an “any
ot her felony” under § 2L1.2(b)(1)(D), yielding a four-level enhancenent.

Cast aneda does not concede that the prior conviction was an “aggravat ed
felony,” and we do not decide the issue. See Gonzal ez-Borjas, 125 Fed. App’ X
at 560 (declining to decide the issue, leaving it to the district court on re-
sent enci ng) .
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402, 404-05 (5th Gr. 1995). I ndeed, in Gonzal ez-Borjas, this

court corrected the error where the erroneous range was forty-six
to fifty-seven nonths, the defendant was sentenced at the bottom
and the corrected range woul d have been, at nost, thirty-three to
forty-one nonths. 125 Fed. App’' x at 559. The Governnent naekes no
response to this prong of plain error review. W conclude that the
error here affected Castaneda’ s substantial rights and seriously
affected the fairness, integrity, and public reputation of the
judicial proceedings. Hence we nust vacate and renand.

Cast aneda al so chal |l enges the constitutionality of 8§ 1326(b)’s
treatnent of prior felony and aggravated felony convictions as
sentencing factors. He makes two clains: that the statute is
unconstitutional as applied to him because his prior conviction
wasn't alleged in his federal indictnment and he never admtted its
existence in pleading quilty, and that 8§ 1326(b) IS
unconstitutional on its face because it can never be applied
constitutionally. As he properly concedes, both argunents are

forecl osed by Al nendarez-Torres v. United States, 523 U. S. 224, 235

(1998), and he raises the argunents only to preserve them

SENTENCE VACATED AND REMANDED FOR RE- SENTENCI NG



