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BENAVI DES and STEWART, Circuit Judges:

We took this case en banc to reeval uate the panel’s treatnent
of United States v. Thier, 801 F.2d 1463 (5th G r. 1986). Relying
on Thier, which held that the notice and hearing requirenments of
FED. R QGv. P. 65 applied to restraining orders issued under the

crimnal forfeiture statute, a panel of this Court vacated the



district court’s restraining order for nonconpliance with Rule 65.
United States v. Holy Land Found. for Relief and Dev., 445 F. 3d 771
(5th Gr. 2006), vacated for reh’g en banc (2006). For the reasons
that follow, we conclude that Thier was wongly deci ded, and i s now
overruled. W further conclude that, having overruled Thier, we
have no authority to consider the Ungars’ additional argunments. |If
the Ungars wsh to challenge the ruling of the district court
below, they nust first do so in that court, either in a hearing
under 21 U . S.C. 8§ 853, or through sonme other procedural mechani sm

|. FACTS AND PROCEDURAL HI STORY

Appel l ant David Strachman represents the estates of husband
and wi fe, Yaron and Efrat Ungar, who were killed during a terrori st
att ack. In February 2004, Strachman, along with nenbers of the
Ungar famly and their representatives (“the Ungars”), obtained a
$116, 409, 123 default judgment against Hamas! in Rhode |sland s
federal district court pursuant to the civil provisions of the
AntiterrorismAct of 1991, 18 U.S.C. § 2333.2 See Estates of Ungar
ex rel. Strachman v. Palestinian Auth., 304 F. Supp. 2d 232, 238,

242 (D.R 1. 2004). That district court determned that its

!According to the indictnment agai nst the Holy Land Foundati on,
“[t] he Harakat al - Mugawanmah al -lIslamyyais Arabic for ‘The Islamc
Resi stance Myvenent’ and is known by the acronym HANMAS. HAMAS,
which is sonetines referred to by its followers as ‘ The Movenent,’
is aterrorist organization based in the West Bank and Gaza Strip.”

218 U.S.C. 8§ 2333 provides a cause of action for Anerican
nationals injured in their person, property, or business by reason
of an act of international terrorism
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judgnent was enforceable against the assets of the Holy Land
Foundation for Relief and Devel opnent (“HLF").%® 1d. at 241. Based
on this judgnent, federal district courts in New York, South
Carol i na, and Washi ngton i ssued wits of execution agai nst HLF t hat
the Ungars allege were levied in the respective jurisdictions on or
bef ore Septenber 13, 2004.

Meanwhi | e, on July 26, 2004, the United States filed a forty-
two count indictnent against HLF in federal district court for the
Northern District of Texas. The indictnment charged HLF wth
material support of a terrorist organization, tax evasion, and
money | aundering, and the Governnent sought forfeiture of HLF
property. In order to preserve HLF s assets in the event of a
conviction, the Governnent sought a restraining order from the
district court on Septenber 24, 2004. The district court issued
that order ex parte with the authority given it in the crimnal
forfeiture statute, 21 US C 8§ 853(e)(1l)(A. That order
indefinitely froze the assets of HLF and its financial agents,
including the bank accounts in New York, South Carolina and
Washi ngt on.

The Ungars were suddenly unable to obtain the funds upon whi ch

SWthout reciting the entire history of HLF, we note that
there is strong evidence that HLF works as a fundrai ser for Hanas.
On Decenber 4, 2001, the Treasury Departnent determ ned that HLF
acted “for or on behalf of” Hamas and was thus a Specially
Desi gnated Terrorist under Executive Order 12947 and a Specially
Designated d obal Terrorist under Executive Oder 13224. See
Estates of Ungar ex rel. Strachman, 304 F. Supp. 2d at 241.
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they levied, and which they believed belonged to them They
appeal ed the restraining order to this Court, alleging, anong ot her
things, that it was entered w thout providing themadequate notice
or a fair opportunity to be heard. On April 4, 2006, a panel of
this Court agreed with them After deciding several jurisdictional
and statutory questions, the panel concluded that it was
constrained by our precedent in United States v. Thier, 801 F.2d
1463 (5th CGr. 1986), to apply the notice provisions of Federa
Rule of G vil Procedure 65 to the ex parte restraining order.
Ther ef or e, the panel vacated the restraining order for
nonconpliance with Rul e 65 and renmanded the case to district court
for any further proceedings. 445 F.3d at 793. In doing so, the
panel repeatedly explained that it was bound to follow Thier until
such tine as it was overrul ed either by the Suprene Court or by our
Court sitting en banc. That tine has cone.

1. STANDARD OF REVI EW

Odinarily we review a district court’s order of injunction
for abuse of discretion, but where, as here, the district court’s
decision turns on the application of statutes or procedural rules,
our review of that interpretation is de novo. Cf. Castillo v.
Canmeron County, Tex., 238 F.3d 339, 347 (5th Cr. 2001) (“Although
the district court’s decision to continue the injunctions is to be
reviewed for an abuse of discretion, . . . because the district

court’s decision . . . turns on the application of 8§ 3626(b) of the



[Prison Litigation ReformAct], that interpretation is reviewed de
novo.”) (citations omtted).

L11. DI SCUSSI ON

We begin our inquiry with the question of the Ungars’ standing
to appeal the restraining order to this Court. Unlike the panel,
however, our primary concern here is not wth the three
constitutional requirenents of standing, per se. See Lujan v.

Defenders of Wldlife, 504 U. S. 555 560-61 (1992) (identifying

three requirenents that constitute “irreducible constitutional
m ni mund of st andi ng: “Inmjury in fact,” causati on, and
redressability). The panel opinion properly dealt wth the

question of the Ungars’ personal stake in the outconme of this
controversy, and we have no reason to revisit that inquiry. 445
F.3d at 779-81. |Indeed, even the Governnent does not now chal | enge
the legitimacy of the Ungars’ interest in this case. Rather, its
nmore specific argunent, and our primary concern, is whether the
Ungars are barred by statute frombringing their argunents to this
Court at this tine.

The Governnent argues that the Ungars nust pursue their
interest in HLF s property in accordance with the schene set out in

the federal crimnal forfeiture statute, 21 U S.C. § 853.% If this

‘W note that the Governnment did not advance this argunment in
any detail before the panel. By the tinme the case reached the en
banc Court, however, the Governnent had taken up this position as
its primary ground for relief. At oral argunent, counsel for the
Governnent explained that the shift was the result of “further
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is true, then the Ungars likely would have to wait until HLF' s
crimnal trial is over and, if HLF is convicted, assert their
interest in a post-trial hearing in the district court. See 21
US C 8 853(n) (detailing post-trial hearing). At that hearing,
the district judge would assess the prinmacy of their interest
relative to that of the Governnent and any other third-party
claimants, and distribute the property accordingly. The Governnent
urges, therefore, that this appeal is an attenpt to circunvent that
statutory schene and nust be di sm ssed.

The Ungars respond in two ways. First, they assert that they
are, intheir words, the “victins” of a restraining order that was
i ssued without notice or a hearing, and therefore our holding in
Thi er, which extended Rule 65's protections to parties “adverse” to
a crimnal restraining order, allows themto appeal that order to
this Court. Second, they argue that they need not wait for a post-
trial hearing because 8§ 201(a) of the TerrorismR sk | nsurance Act
of 2002 (“TRIA”), Pub. L. No. 107-297, 116 Stat. 2322, 2337, trunps
the crimnal forfeiture statute. W consider these argunents in
turn.

A. The Ungars’ right to notice under Thier

The Ungars argue that they have a right to appeal the district

deli beration within the Departnent since the panel’s opinion was
i ssued.” What ever the reason for the change, we now have the
benefit of full briefing on this issue and can give it its due
consideration at this time. To be sure, though the argunent was
not made forcefully, it is nonetheless preserved for our review.
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court’s restraining order to this Court, rather than resort to the
8§ 853 hearing, because we gave themthat right in United States v.
Thier, 801 F.2d 1463 (5th G r. 1986). Thier presented the case of
a post-indictnent restraining order, issued by a district court
pursuant to 21 U.S.C. 8 853(e)(1)(A), which prevented a crim na
def endant from di sposing of his assets pending the outconme of his
trial. Id. at 1465-66. The Governnent had requested the order and
put forth sufficient evidence to convince the district judge that
Thier “mght frustrate justice and endanger the governnent’s
interest in these properties by placing them beyond the
jurisdiction of the court.” 1d. at 1466. Inportantly, the court
i ssued the order ex parte and ruled that it was to stay in effect
until further ordered by the court. Thier was served with a copy
of the order the next day. At his request, the court later held a
hearing to consider nodifying the order, but declined to do so.
Thier then appealed to this Court, alleging, inter alia, that the
district court’s restraint of his assets wthout an adversary
hearing violated his due process rights under the Fifth Arendnent.

A panel of this Court held that post-indictnent restraining
orders and i njunctions issued pursuant to 21 U S.C. 8 853(e)(1)(A
woul d not of fend due process so |l ong as the requi renents of Federal
Rule of Cvil Procedure 65 were satisfied. Id. at 1468. Rule 65
provi des certain procedural safeguards to the “adverse party” when

a district court issues an injunction or restraining order. In the



case of an ex parte restraining order, it states that such order is
only effective for ten days unless the court chooses to extend it
for one additional ten-day period for good cause, or the party
agai nst whomthe order is directed consents to an extension. FED.
R QGv. P. 65(b); Thier, 801 F.2d at 1469. The ex parte restraining
order in Thier exceeded these hearing and duration limts, and so
t he panel remanded the case with directions to conduct a hearing on
reasonabl e notice and in accordance with the other strictures of
Rul e 65. Thus, Thier stands for the proposition that Rule 65
protects “adverse parties”® whenever an injunction or restraining
order is issued pursuant to the crimnal forfeiture statute, 21
U S.C. 8§ 853(e)(1)(A).

The Ungars argue that they are simlarly situated to Thier,
that they are an “adverse party” as that termis used in Rule 65,
and that they were not given adequate notice or a hearing in the
district court. Accordingly, they maintain that they, |ike Thier,

have the right to appeal that order to this Court. The panel

Notably, Rule 65, as a rule of civil procedure, does not
speak in terns of crimnal defendants, but rather uses the nore

generic term “adverse parties.” To be sure, the Ungars, unlike
Thier, are not defendants in the case below, and the restraining
order on HLF' s assets does not nention the Ungars at all. However,

the Ungars argue that the order was nonetheless directed at them
because they were in the process of executing their judgnent
agai nst HLF' s assets. The panel agreed and adjudged the Ungars to
be an “adverse party” for purposes of Rule 65, which triggered the
panel’s conpliance with Thier. 445 F.3d at 792. However, that
question is now noot in |light of our decision to overrule Thier,
and we need not consider it at this tine.
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considered this argunent at great |ength and concluded that it was
“constrained by Thier and its progeny” to dissolve the restraining
order. 445 F.3d at 789-93. W are not so constrained. W decide,
here and now, that Thier is no longer the law of this Crcuit.
There are several reasons why we have chosen to overrule
Thier. First, shortly after the case was decided, it was called
into doubt by the Suprenme Court in United States v. Mnsanto, 491
U S 600 (1989). In fact, that opinion overruled Thier insofar as
Thi er applied a higher burden on the Governnent than the probable
cause standard to justify pretrial restraint of forfeitabl e assets.
ld. at 615.° It is true that the Court specifically declined to
deci de whether due process mght require a hearing before a
pretrial restraining order could be inposed, id. at 615 n. 10, but
t he opi ni on neverthel ess speaks in strong terns about the prinmacy

we ought to give to the |anguage of § 853. It states that “the

W recently examined this tension in greater detail in United
States v. Melrose East Subdivision, 357 F.3d 493, 504-05 (5th Cr
2004), but we briefly recount that observation here. |In addition
to requiring an indictnment based on probabl e cause, Thi er denmanded
that the Governnent satisfy the traditional four-part test for a
prelimnary injunction, one part of which is to denonstrate a
substantial |ikelihood of success on the nerits, in order to carry
its burden at a 8 853(e)(1)(A) hearing. See Thier, 801 F.2d at
1470. This undoubtedly inposes a higher burden than probable
cause, but Mnsanto nakes plain that probable cause alone is
sufficient to satisfy due process. 491 U S. at 615 (“W concl ude

that assets in a defendant’s possession may be restrained in
the way they were here based on a finding of probable cause to
believe that the assets are forfeitable.”). See generally Mlrose
East Subdi vision, 357 F.3d at 504-05 & n.12 (discussing cases in
greater detail).



| anguage of 8 853 is plain and unanbi guous: all assets falling
wthin its scope are to be forfeited upon conviction,” and that
“Congress could not have chosen stronger words to express its
intent that forfeiture be mandatory in cases where the statute
applied, or broader words to define the scope of what was to be
forfeited.” 1d. at 606-07. This |anguage strongly suggests that
we need not read into 8 853 the protections of a wholly separate
rule of civil procedure in order to satisfy the requirenents of due
process. The apparent incongruity of the opinions recently
pronpted us to observe that “[s]onme aspects of Thier appear to be
in tension with Monsanto, and future cases may need to consider
whet her certain portions of Thier were overruled.” Melrose East
Subdi vi si on, 357 F.3d at 504.

In addition to the spirit of Mnsanto, however, we are
overruling Thier because it is out of step with the reasoning of
several of our sister circuits.’” Mst circuits that have spoken to
the issue do not resort to Rule 65 s guarantee of a hearing to
sati sfy due process, but they also do not hold that a hearing is
never required. Rat her, they rely on the tine-honored test of
Mat hews v. Eldridge, 424 U S. 319 (1976), to determ ne when a

hearing is required. See, e.g., United States v. Jones, 160 F. 3d

"W first catalogued the different approaches of other
circuits in Mlrose East Subdivision. See 357 F.3d at 499-500
(summari zi ng cases).
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641, 645-48 (10th Cr. 1998); United States v. Mnsanto, 924 F. 2d
1186, 1193-98 (2d G r. 1991) (on remand from491 U. S. 600 (1989));
United States v. Myya- Gonez, 860 F.2d 706, 729-30 (7th Cr. 1988);
United States v. Harvey, 814 F.2d 905, 928-29 (4th Cr. 1987),
superceded as to other issues, In re Forfeiture Hearing As to
Caplin & Drysdale, Chartered, 837 F.2d 637 (4th Cr. 1988) (en
banc), aff’d, 491 U S. 617 (1989). Under this nethod, which we
adopt, when the Governnent is seeking forfeiture and secures an
indictment to that effect based on probable cause, a court my
issue a restraining order without prior notice or a hearing. In
sone cases, however, due process wll require that the district
court then pronptly hold a hearing at which the property owner can
contest the restraining order, without waiting until trial to do
so. To determ ne when such a hearing is required, we consider the
three Eldridge factors: the private interest that will be affected
by the restraint; the risk of an erroneous deprivation of such
interest through the procedures used, and the probable value, if
any, of additional or substitute procedural safeguards; and
finally, the Governnent’s interest, including the burdens that the
hearing would entail. 424 U S. at 335. As we observed in Mlrose
East Subdivision, circuits enploying this test have found that a
property owner’s interest is particularly great when he or she
needs the restrained assets to pay for | egal defense on associ ated

crimnal charges, or to cover ordinary and reasonable living
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expenses. See Melrose East Subdivision, 357 F.3d at 499-500
(coll ecting cases).

W note that the Ninth Crcuit still adheres to the view
expressed in Thier, that the protections of Rule 65 apply to all
injunctions and restraining orders under 8 853(e)(1)(A). See
United States v. Roth, 912 F.2d 1131 (9th Cr. 1990). On the other
end of the spectrum the Eleventh Crcuit maintains that no
pretrial hearing is ever required, even when the restrai ned assets
are needed to pay counsel. See United States v. Register, 182 F. 3d
820, 835 (11th CGr. 1999) (“We appear to be the only circuit
hol ding that, although pre-trial restraint of assets needed to
retain counsel inplicates the Due Process Clause, the trial itself
satisfies this requirenent.” (citing United States v. Bissell, 866
F.2d 1343, 1352-54 (11th Cr. 1989))). Wth due respect to both of
those circuits, we believe the rul e we adopt strikes an appropri ate
bal ance between those views. It will spare the Governnent from
frivolous challenges that mght inpede its ongoing crimnal
i nvestigations, but does so without jeopardizing the rights of
property owners to access their assets in a tinely fashion when
necessary.

Returning now to the Ungars, we find that their claimis
substantially affected by our decision to overturn Thier. |t was
Thier that incorporated Federal Rule of Cvil Procedure 65, wth

its procedural safeguards for “adverse parties.” That | anguage, in
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turn, allowed the Ungars to bring their due process claimto this
Court, for even though they were not parties to the underlying
crimnal action, the panel did consider them to be “adverse
parties” for purposes of Rule 65.8 445 F.3d at 792. Under the
rul e we announce today, however, there is no need to consider Rule
65, and there are no such protections for “adverse parties.”
Instead, if the Ungars wish to challenge the district court’s
order, they nust be able to satisfy the Eldridge factors. W turn
now to the question of whether they can do so.

B. The Ungars’ interest in the forfeitable assets

The Ungars argued before the panel that the district court in
Texas had no jurisdiction to restrain the bank accounts in question
because ot her courts in New York, South Carolina and Washi ngt on had
already | evied wits of execution agai nst those accounts, rendering
themin custodia legis.® The panel considered this argunment at
great | ength, exam ned the status of each account individually, and
concl uded:

Qur review of the record reveals that none of the | evies
was perfected so as to transfer possession or control of

8\When dealing with a prelimnary injunction, the ‘adverse
party’ neans the party adversely affected by the injunction, not
t he opponent in the underlying action.” Parker v. Ryan, 960 F.2d
543, 545 (5th Cr. 1992).

°l'n custodia legis nmeans “[i]n the custody or keeping of the

law . . . .” BLAK s LAwWDICTIONARY 768 (6th ed. 1990); see also In
re Chesnut, 422 F.3d 298, 301 (5th Gr. 2005) (explaining that in
custodia legis neans “literally, ‘in the custody of the |law;
| oosely, ‘in the care of the court’”).
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HLF' s interest in the bank accounts to the respective

federal district courts or to the Ungars in such a manner

that the Ungars may now challenge the Texas district

court’s jurisdiction to enter the restraining order.

445 F. 3d at 783 (enphasi s added). This reasoni ng was sound, and it
bears directly on the question of the Ungars’ property interest in
the accounts. Therefore, before going forward, we note that the
entire portion of the panel opinion explaining that jurisdiction
was not defeated on this basis, specifically Part I11.D, is hereby
REI NSTATED. 445 F. 3d at 782-85.

Havi ng accepted the panel’s concl usion that the Ungars had no
perfected property interest in the subject accounts, we find that
the private interest affected by the restraint in this case is
m nimal at best.® Accordingly, they do not have any right under
Eldridge to request a hearing at this tinme, nor do they have any

right to appeal the district court’s restraining order to this

Court. They are sinply judgnent creditors, and while they may have

\While the first of the Eldridge factors |largely disposes of
the issue in this case, we note for the sake of conpl eteness that
the other two factors also favor the Governnent. The risk of an
erroneous deprivation of the Ungars’ interest is mnimal in |ight
of the safeguards afforded to the Ungars by 21 U S. C. 8§ 853. See
infra Part [11.C As for the CGovernnent’'s interest, we have
al ready referenced the Suprenme Court’s view that “Congress could
not have chosen stronger words” to express its viewthat forfeiture
shoul d be both mandatory and broad i n scope. Mnsanto, 491 U. S. at
606-07. Fromthis we draw the related conclusion that it would be
a significant burden on the Governnent to have to defend the
forfeiture order fromattack by a third party during the course of
an ongoi ng crimnal prosecution. Wile future cases may present a
different bal ance of interests, we find that the Eldridge factors
do not support the Ungars’ request for a hearing at this tinme. See
Mat hews v. Eldridge, 424 U S. at 335.
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aviable third-party claimon the assets of HLF, thereis currently
no |legal basis for them to appeal a restraining order on those
assets. In fact, the relevant lawis to be found in the crim nal
forfeiture statute itself, which lays out a detailed schene by
which third-party claimants |like the Ungars can assert their
interest in the restrained assets.

C. Third-party clains under 21 U.S.C. 8 853

The crimnal forfeiture statute is designed to bal ance the
Governnent’s interest in efficient and orderly prosecution with the
rights of defendants and third parties who claim an interest in
forfeitable property. Two key provisions of the statute nmake cl ear
that the Ungars may not intercede in the pending HLF prosecution at
this time, at | east not in the fashion in which they have done so.!!

Section 853(k) reads:

Except as provided in subsection (n) of this section, no
party claimng an interest in property subject to
forfeiture under this section my—

(1) intervene in a trial or appeal of a crimnal
case involving the forfeiture of such property under this
section; or

(2) commence an action at |aw or equity against the
United States concerning the validity of his alleged
interest in the property subsequent to the filing of an
indictnment or information alleging that the property is
subject to forfeiture under this section

Thi s bar on intervention makes an exception for the process set out

insection (n). That section, in turn, nmakes plain that the Ungars

11The Ungars concede that they could follow the procedure set
forth in 8 853, but add that they need not do so because TRI A gi ves
them an i ndependent renedy. W consider this argunent in greater
detail in Part 111.D, infra.
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wll have a chance to assert their interest in the subject
property, but only after the termnation of the pending crimnal
case. In the event of a conviction, the court will enter an order
of forfeiture, which will transfer Holy Land's assets to the
Governnment of the United States. Then:

(1) Following the entry of an order of forfeiture under
this section, the United States shall publish notice of
the order and of its intent to di spose of the property in
such manner as the Attorney Ceneral may direct. The
Governnent may al so, to the extent practicable, provide
direct witten notice to any person known to have al | eged
an interest in the property that is the subject of the
order of forfeiture as a substitute for published notice
as to those persons so notified.

(2) Any person, other than the defendant, asserting a
legal interest in property which has been ordered
forfeited to the United States pursuant to this section
may, wthin thirty days of the final publication of
notice or his receipt of notice under paragraph (1),
whi chever is earlier, petitionthe court for a hearingto
adjudicate the validity of his alleged interest in the
property. The hearing shall be held before the court
al one, without a jury.

21 U.S.C. § 853(n).

It is plain, therefore, that if HLF is convicted!? and its
assets are forfeited to the Governnent, the Ungars wll receive
notice of that occurrence. At that time they may petition the
court for a hearing. The statute further states that such a

hearing is to take place within thirty days of the filing of the

12t goes without saying that if the Governnent fails to
convict HLF, then the Ungars are in the sane position they were
before the crimnal case arose. They are still judgnent creditors,
and they may continue to execute that judgnent agai nst HLF' s assets
in the relevant jurisdictions.
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petition, if practicable. 21 US C 8§ 853(n)(4). Mreover, the
court is enpowered to consolidate all petitions for such hearings
into a single proceeding, so as to adjudicate all conpeting clains
at once. | d. In this way, then, the hearing is simlar to a
bankruptcy proceeding, at which the judge w Il consider the
validity and priority of each party’'s alleged interest in the
property. If the district court determnes that a third party, be
it the Ungars or any other claimnt, ! has an interest superior to
that of the Governnent, it wll amend the forfeiture order
accordingly. 8 853(n)(6).

We can understand the Ungars’ frustration at having to await
the conpletion of the Governnent’s case, but we are readily
satisfied that the systemset out in 8 853 provides themw th due
process. To be sure, the Ungars will have their day in court, but
under the schene set forth in 8 853, they cannot have it today, and

they cannot have it inthis Court. They nust wait for the crimnal

13\W¢ note that at | east one other group of plaintiffs, the Boim
famly, have secured a judgnent against HLF in the sane fashion as

the Ungars. Amended Final Judgnent in a Cvil Case, Boim v.
Quranic Literacy Inst., No. 00-C-2905 (N.D. Ill. Mar. 2, 2005).
That case is now on appeal in the Seventh G rcuit, but if their
judgnent is affirmed, then presumably they, too, wll have an

interest to assert in a post-trial forfeiture hearing in the
district court in Texas. W suspect that potential conflicts of
this sort were one reason that Congress chose to ban third-party
i ntervention during the pendency of a crimnal prosecution, and to
move all such clains into a post-trial hearing instead. Wile this
delay may inpose a burden on the claimnts, the countervailing
benefits to the Governnent, the court, and even the claimnts
t hensel ves, are obvi ous.
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prosecution to conclude, and, if HLF is convicted, they nust take
their argunents to that district court in the first instance.

D. The Ungars’ Reliance on TR A

Despite the cl ear | anguage of § 853, the Ungars assert that it
does not apply to them They argue that they need not wait for the
post-trial hearing described in 8 853(n), because another statute,
TRIA 8§ 201(a), trunps the crimnal forfeiture statute. The
rel evant portion of that Act provides that:

Notwi t hst andi ng any other provision of law, . . . in

every case in which a person has obtained a judgnent

against aterrorist party on a clai mbased upon an act of
terrorism or for which a terrorist party is not inmune
under section 1605(a)(7) of title 28, United States Code,

t he bl ocked assets of that terrorist party (includingthe

bl ocked assets of any agency or instrunentality of that

terrorist party) shall be subject to execution or

attachnent in aid of execution in order to satisfy such
judgnent to the extent of any conpensatory danages for

whi ch such terrorist party has been adjudged |iable.

TRIA 8 201(a) (enphasis added). The Ungars place great weight on
the “notw thstanding” clause in this statute. On the strength of
that clause, counsel for the Ungars likens TRIA to “legal
kryptonite,” and argues that it supercedes the crimnal forfeiture
statute and allows the Ungars to reach the assets that are
“bl ocked” by the district court’s § 853 restraining order. TRIA,
he says, nmakes the Ungars’ claim qualitatively different from a
typical judgnment creditor’s claimto forfeitable assets. On this

readi ng, because the court’s restraining order currently prevents

the Ungars fromexecuting their judgnent agai nst HLF s assets, that
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order is in conflict wwth TRIA 8 201(a) and nust be decl ared voi d.

The Governnent agrees that TRIA trunps previous |aws that
[imt the attachnent and execution of bl ocked assets, but maintains
that the crimnal forfeiture statute is not such a |aw On the
Governnment’ s readi ng, 8 853 does not “bl ock” any of HLF' s assets as
that termis used in 8 201(a). Rather, says the Governnent, the
crimnal forfeiture statute sets out a systemwhereby the court can
distribute those funds in an appropriate manner. |In short, § 853
does not say that the Ungars cannot execute their judgnent; it
merely tells themwhen and how. Therefore, the two statutes do not
conflict wth one another, but wrk in tandem and the
“not wi t hst andi ng” cl ause should not be read to override § 853.

This is certainly an interesting | egal question, but we have
no license to consider it at this tine. The reason we have to
refrainis that the Ungars never presented this TRIA argunent to a
district court inthe first instance. They are presently on appeal
in this Court without being a party to the action bel ow, or even
trying to nake thenselves a party toit. Inportantly, this is not
a question of their having waived the argunent, but of the
propriety of our considering argunents that have never been before
alower court. If TRIAis the powerful tool that the Ungars say it
is, then they must invoke it in the district court first, either in
the 8 853 hearing or through sone ot her procedural channel, but we
are not authorized to consider that question until a |ower court
has done so.
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V. CONCLUSI ON

For the foregoing reasons, Part Il1.D of the panel opinionis
REI NSTATED, while all other portions remain VACATED. Havi ng
overruled Thier, there is no authority allowng the Ungars to
appeal to this Court without first presenting their argunents to

the district court. Accordingly, the appeal is D SM SSED.
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