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Frederi ck Robertson appeals the 30-nonth sentence inposed by
the district court following his guilty-plea conviction on one
count of being a felon in possession of a firearm He contends
that the district court denied the Governnment’s U . S.S. G § 5K1.1
nmotion for a downward departure based on substantial assistance
because of his crimnal history, which convinced the district
court that an upward departure woul d have been appropriate but

for his assistance to the Governnent. Robertson argues that the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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district court inproperly considered his arrest record in denying
the Governnent’s 8 5K1.1 notion to downwardly depart.

“This court wll affirma refusal to depart fromthe
Qui delines unless the refusal was in violation of law” United

States v. Mro, 29 F.3d 194, 199 (5th Gr. 1994). “Arefusal to

depart violates lawonly if the court refuses to depart under the
m st aken assunption that it does not have the authority to do

so.” United States v. Akin, 62 F.3d 700, 701 (5th Gr. 1995).

This court lacks jurisdiction to review a refusal to depart
downwar dl y except “where the defendant points to sonmething in the
record indicating that the district court held an erroneous

belief that it |acked the authority to depart.” United States V.

Her nandez, 457 F.3d 416, 424 (5th CGr. 2006).

W affirmthe district court’s judgnment because Robertson
has failed to point to anything in the record to indicate that
the district court was under the erroneous belief that it |acked
the authority to downwardly depart based on his substanti al

assi st ance. See Hernandez, 457 F.3d at 424; Akin, 62 F.3d at

701. Moreover, our review of the sentencing transcript convinces
us that the district court relied on perm ssible factors, rather
than on Robertson’s arrest record, in reaching its determ nation
that an upward departure woul d have been justified. See U S S G

8 4A1.3; United States v. Alford, 142 F.3d 825, 831 (5th Cr

1998) .

AFFI RVED.



