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Pl aintiff-Appellant Bayl or Heal th Care Systemappeal s fromthe
district court’s summary judgnent di sm ssal of Bayl or’s declaratory
judgnment and breach of contract suit agai nst Defendant-Appellee
Enpl oyers Rei nsurance Corporation (“ERC’). The court concl uded
t hat Bayl or and ERC confected an accord and satisfaction of ERC s
obligations under Baylor’'s liability policy when they agreed to
fund the settlenent of a tort claim against Baylor and perforned

according to the terns of that agreenent. W reverse and renand.



Bayl or was i nsured under a nedical and professional liability
policy issued by Church University Insurance Conpany, a “captive

insurer,” wholly owned by Baylor and insuring only the risks of
Baylor and its affiliated conpanies.! The policy provided Bayl or
up to $25 nillion of coverage, in excess of a $3.5 mllion
self-insured retention. ERC assuned Baylor’s risk under the policy
pursuant to a reinsurance certificate in which ERC agreed to (1)
i ndemmify Baylor for all anmounts above its self-insured retention
paid to settle tort clainms or satisfy judgnents, and (2) reinburse
Bayl or for any defense costs attributable to | osses covered by the
Pol i cy.

In April 2000, Kristi Hamlton sued Baylor in Texas state
court, alleging that nenbers of its nursing staff negligently
caused her newborn son to suffer serious brain damage. In QOctober
2001, Ham |ton and Baylor attenpted to nediate their dispute. At
t he nmedi ati on, Ham | ton present ed evi dence i ndi cating that Baylor’s
nurses may have been guilty of gross negligence or nmalice, which,
if proven, could subject Baylor to punitive damages. ERC advi sed
Bayl or that (1) the Policy did not cover punitive damages, and (2)
ERC woul d not be responsible for any increase in the settlenent

value of Hamlton’s claimresulting from the threat of punitive

damages. At the conclusion of the nediation, Ham Iton i ssued a $12

! For the purposes of this opinion, paynents nade to or by Church will be
treated as havi ng been nmade to or by “Baylor” directly. This sinplification does
not affect our analysis, as Church is not a party to the suit. Baylor has sued
ERC both individually and as Church’s assi gnee.
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mllion settlenment demand with a 48-hour deadline for acceptance.

Fol |l ow ng the nedi ati on, Baylor and ERC continued to discuss
Ham lton's settlenent offer. They agreed that Hamilton’s suit
presented a risk of liability well in excess of $12 mllion and
deci ded to accept Ham |lton's offer. ERC i nsisted, however, that it
woul d not be responsi ble for any settl enent anounts attri butable to
the threat of punitive danages. Recognizing that resolving this
punitive damage-related dispute likely would take [|onger than
Ham lton's settlenent deadline allowed, Baylor and ERC agreed to
(1) devise an arrangenment which would fund a settlenent of
Ham lton’s clainms for up to $12 mllion, and (2) resolve their
apportionnent issues in a post-settlenent arbitration or nock jury
procedure.

ERCinitially proposed that, to fund the Ham |ton settl enent,
(1) Baylor would pay its $3.5 mllion self-insured retention, (2)
ERC would pay the next $5 mllion, and (3) Baylor would pay any
amount over this $8.5 million conbined contribution. Then, at a
| ater date, ERC and Baylor would “try” the Ham Iton case before an
arbitration panel or nock jury, which would render a verdict and
award damages. The outcone of the nock trial would provide the
basis for the ultimte determnation of how to allocate the

settl enment anmpount between Baylor and ERC.? Baylor indicated its

2 For exanple, if the nock jury awarded $10 mllion in conpensatory damages
and $5 mllion in punitive danages, Bayl or woul d be responsible for one-third of
the settlement anmount, in excess of its self-insured retention.
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general agreenent with this proposal but rejected the specific
apportionnent net hodol ogy proposed by ERC. 3

The next norning, Baylor’s counsel sent an enail nessage to
ERC representatives containing the foll ow ng provision:

Bayl or and ERC have agreed this norning (10/12) that
Baylor will contribute the first $500,000 toward a

settlenent in excess of $8.5 million, and if settl enent
exceeds $10 million, Baylor will contribute the first
$500, 000 over $10 mllion. So total Baylor exposure is
$1 mllion in excess of $3.5 SIR [self-insured
retention].

ERC will contribute all anmounts towards a settl enent

up to $12 mllion, except for the Baylor SIR and

$1 milion [sic], subject to structure above.

Pl ease confirmit.
ERC s representative agreed by return email the sane day, and,
after sonme additional negotiation, the Homlton | awsuit was settl ed

for $10.8 million. ERC and Baylor contributed to the settl enent as

agreed: Baylor paid its $3.5 million self-insured retention, plus
a $1 mllion contribution pursuant to the terns of the email
agreenent, and ERC paid the remaining $6.3 mllion. ERC al so

rei mbursed Bayl or 58.3%of its defense costs, a share proportional
toits contribution to the total settlenent anount.
Bayl or | ater requested that ERC rei nburse Baylor both the $1

mllion it contributed above its self-insured retention, and the

8 Bayl or’ s counsel expressed his reservati ons about the nock trial proposal
in an email to an ERC cl ai ns supervi sor:

ERC s interest is inflam ng the fact finder here and our interest is
to show what the actual damages are. W should be trying to resolve
the dispute in question, not to see how bad ERC can nake Bayl or
| ook.



defense costs attributable to that additional contribution. ERC
refused, and Baylor filed suit in Texas state court for declaratory
judgnent and breach of contract. ERC renoved the case to the
district court, and both parties eventually filed notions for
summary judgnent. The court granted ERC s notion, hol ding that the
parties’ execution and perfornmance of the Agreenent anounted to an
accord and satisfaction of any obligation ERC had under the Policy.
Bayl or appeal ed.
|1
A
This court reviews the district court's grant of summary
judgment de novo.* Sunmary judgnent is appropriate “if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party
is entitled to a judgment as a matter of law.”®> In determning
whet her there is a genuine issue of material fact, all facts nust
be evaluated in the Iight nost favorable to the non-noving party.?®
B

Under Texas |law, “[a]ccord and satisfaction, as a defense to

4 Twin Cty Fire Ins. Co. v. Cty of Mdison, 309 F.3d 901, 904 (5th
Cir.2002).

5 Fed. R Gv. P. 56(c); see also Celotex Corp. v. Catrett, 477 U S. 317,
322-23 (1986).

6 See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 587
(1986).




a cl ai mbased upon a contract, exists when the parties have entered
into a new contract, express or inplied, which discharges the
obligations under the original contract in a manner ot herw se than

as originally agreed.”” The “accord” is the new contract in which

the parties nmutually agree that one party will give and the other
w |l accept sonething that is different from what each expected
from the old contract.? The *“satisfaction” is the actual

performance of the new agreenent.® Any claim arising out of a
contract may be the subject matter of an accord and satisfaction,
provided the contract is not illegal.?®

A valid accord and satisfaction requires nore than the nere
paynent or acceptance of noney.!' There nust be an “unm st akabl e
comuni cati on” establishing that performance accordingto the terns
of the new agreenent will satisfy the underlying obligation created
by the original contract.! Such conmunication “nust be plain,

definite, certain, clear, full, explicit, not susceptible of any

" Wnto, Inc. v. Navistar Int'l Corp., 84 S.W3d 272, 280
(Tex. App.-Tyler 2002, no pet.)(citing Harris v. Rowe, 593 S. W2d 303, 306
(Tex. 1979)).

8 1d.

°1d. (citations onmitted).

10 Ostrow v. United Bus. Mch., 1Inc., 982 S W2d 101, 104 (Tex.
App. -Houston [1 Dist.],1998, no pet.)(citations onitted).

11 See Pate v. MO ain, 769 S.W2d 356, 362 (Tex. App.-Beaunont 1989, writ
deni ed) (“There should be a statenment that acconpanies the tender of the |esser
sum which statenent al so nust be so clear and so explicit and so conpl ete that
the statenent is sinply not susceptible of any other interpretation but one of
conpl ete accord and conplete satisfaction.”).

12 1d. at 361-62(citations omtted).
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ot her interpretation, and acconpani ed by acts and decl arati ons t hat
[the parties are] sure to understand.”®* Neverthel ess, the new
agreenent need not explicitly state that it is intended to
supersede the original contract.! Rather, courts may |ook to the
ci rcunst ances surrounding the execution of the new agreenent to
determne if there has been an agreenent to di scharge the original
obligation.®™ When the parties’ intent is “restingininplication,”
however, the circunstantial evidence nust “irresistibly point to
the conclusion” that, in reaching a new agreenent, the parties
assented to a conplete discharge of the original obligation

The question presented in this case is whether the agreenent
conprised an “unm st akabl e communi cation” that it was intended to
effect a conplete discharge of all of ERC s obligations under the
Policy, or whether the circunstances surroundi ng the execution of
the agreenent “irresistibly point” to the conclusion that the
parties assented to a conpl ete di scharge of ERC s obli gati ons under
the Policy.

As noted above, the entirety of the Agreenent is set forth in
the following email comuni cation from Baylor to ERC

Bayl or and ERC have agreed this norning (10/12) that
Baylor will contribute the first $500,000 toward a

settlenment in excess of $8.5 mllion, and if settl ement
exceeds $10 million, Baylor will contribute the first
13&

4 Whnto, 84 S.W3d 272 at 280.

% 1d. (citations onmtted).



$500, 000 over $10 mllion. So total Baylor exposure is

$1 mllion in excess of $3.5 SIR [self-insured
retention].

ERC wi Il contribute all anmounts towards a settl enent

up to $12 mllion, except for the Baylor SIR and

$1 milion [sic], subject to structure above.

Pl ease confirmit.

In its summry judgnent ruling, the district court reasoned that,

because the email comunication between ERC and Baylor was “a

classic offer and acceptance, form ng a contract,” and because ERC
“tendered a conform ng check, which [Baylor] accepted,” then “[t] he
el emrents of accord and satisfaction are thus present.”

The court made no threshold inquiry whether the agreenent
unequi vocal ly manifested the parties’ intent to discharge their
obligations under the policy. In rejecting Baylor’s contention
that it had confected only an interim settlenent-financing

agreenent, the court determned that the agreenent was a
straightforward all ocation of settlenent responsibility” and ERC s
performance constituted a “full satisfaction” of its obligation for
the Ham I ton settl enent under the policy. Specifically, the court
pointed to the agreenent’ s provision that “total Bayl or exposure is
$1 mllion in excess of $3.5 [self-insured retention]” as a clear
indication that the agreenent was intended to be a final
determ nation of the parties’ financial responsibilities for the
Ham lton settlenent. The court concluded that “the express
agreenent in the Cctober 12 email contract, in conjunction with the

close proximty in which ERC s conform ng paynent was tendered,
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provide sufficient context for acceptance of that check to
constitute satisfaction.”

Bayl or urges instead that the agreenent does not contain an
unm st akabl e communi cation intended to effect a conpl ete di scharge
of ERC s obligations under the policy. It argues that the term
“total exposure” refers not to the ultimate allocation between
Baylor and the reinsured, but to the exposure to plaintiff’s
demands.

W agree that this interpretation seens plausible. The
agreenent nakes no reference to the policy or any policy-rel ated
dispute, and is conpletely silent regarding the effect of the
agreenent on the parties’ existing obligations under the policy.
The district court erred in concluding that the agreenent’s
references to “settlenent contributions” and “exposure” convert
this silence into unanbi guous assent to a conplete discharge of
ERC s liability under the policy.

Nor do the circunstances surrounding the parties’s execution
of the agreenent “irresistibly point” to the parties’ assent to a
conplete discharge of ERC s liability under the policy. Instead
the circunstances m ght also suggest, as Baylor urges, that the
agreenent was only an interim settlenent-financing agreenent.
There i s summary judgnment evidence indicating that (1) none of the
parties’ representatives ever di scussed discharging ERC s

obligations under the policy, (2) the parties’ representatives did



discuss resolving the punitive damages-related dispute after
settling the Ham lton suit, (3) the parties agreed to resolve their
di spute after settling the Hamlton suit, but could not agree on a
met hodol ogy, and (4) Baylor intended the agreenent only to
establish how to fund the settl enent.

We are persuaded that viewing this evidence in the |ight nost
favorabl e to Bayl or, summary judgnent di sm ssal was not warranted.
Bayl or’ s post-settlenent denmand for additional reinbursenent from
ERC, and ERC s subsequent agreenent to pay a portion of Baylor’s
def ense costs —an obligation it assunmed under the policy —m ght
indeed indicate both parties’ recognition that the policy
provi sions remained in effect, even after the purported accord and
sati sfaction.

ERC acknow edges that in a typical accord-and-satisfaction
case the offeror nust prove that the agreenent conprises an
“unm st akabl e communi cation” of the intent to discharge a prior
obligation, but argues that this case is atypical because it
involves a witten agreenent, not sinply the tender of a paynent.
ERC maintains that the laws requirenent that an accord and
sati sfaction involve a clear conmunication of the parties’ nutual
assent to the conplete discharge of obligations created by the
original contract was intended to protect creditors from being
“tricked” into surrendering all of their rights by accepting what

they believe to be partial paynent of a debt owed. Here attorneys
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created the all eged accord i n an exchange of emails, so ERCinsists
that this case does not inplicate the creditor-protection concerns
that traditionally pronpt courts to require that, to confect an
accord and satisfaction, parties nust agree to a discharge of
existing obligations in terns that are “plain, definite, certain,
clear, full, explicit, not susceptible of any other interpretation,
and acconpanied by acts and declarations that [the parties are]
sure to understand.”!® Consequently, ERC asks this court to ignore
the stringent |anguage of accord-and-satisfaction cases and | ook
only to “the | aw governi ng express contracts.” And under contract
law, ERC rem nds us, any anbiguity should be construed agai nst
Bayl or .

ERC errs i n suggesting that the | aw of accord and sati sfaction
i s independent of the | aw of contract.! |Indeed, “[t]he process of
maki ng an accord, of interpreting the words and acts of the
parties, and of determning the legal effect thereof, is the sane
as in the case of other contracts. . . . There nust be
acconpanying expressions sufficient to nmake the «creditor

understand, or to make it unreasonable for himnot to understand,

8Christian v. University Federal Savings Association, 792 S.W2d 533, 534
(Tex. App. -Houston [1st Dist.] 1990, no wit); see also Jenkins v. Henry C. Beck
Conpany, 449 S.W2d 454, 455 (Tex.1970).

YI'n Jenkins v. Henry C. Beck Co., the Texas Suprenme Court explained that
the defense of accord and satisfaction “rests upon a new contract, express or
inmplied, in which the parties agree to the discharge of the existing obligation
by neans of the | esser paynent tendered and accepted.” 449 S. W 2d 454, 455 (Tex.
1970).
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that the performance is offered to himas full satisfaction of his
claimand not otherwise.”!® As in usual contract disputes, “It is
wholly a question of intention, to be determned by the usual
processes of interpretation, inplication, and construction.”?®

To the extent that accord-and-satisfaction cases seem to
demand a higher standard of proof, the stringent rules they
described are only particular instances of a general rule: the
primary concern in a contract case is to ascertain the true intent
of the parties as expressed in the instrunent, and a court may
exam ne the underlying circunstances as an aid in construing the
contract’s | anguage. % In light of the circunstances under which
nmost accord-and-satisfaction defenses arise —a debtor claimng
di scharge of a prior obligation based on partial paynent —courts
are understandably suspicious of anbiguity.

Here too we consider the underlying circunstances as a gui de
to contract nmeani ng. Both parties acknow edge that at the tine the
agreenent was reached there was a need to fund the Ham lton
settlenment quickly, and a dispute as to what percentage of that
settlenment was attributable to the threat of punitive damages, and
therefore not recoverable from ERC. The parties al so acknow edge

agreeing to first fund the settlenent in principle and to later

86 Corbin on Contracts, § 1277 at 117-18 (1962).
19 d.
20Sun Q1 Co. (Delaware) v. Madeley, 626 S.W2d 726, 731 (Tex. 1981).
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allocate their respective liability for sharing the settlenent
anount . In light of these facts, Baylor’s contention that the
agreenent was only an interimfinanci ng agreenent i s plausible, yet
the district court ruled that the agreenent was i ntended to finally
allocate settlenent responsibility because (1) the use of the term
“exposure,” which, according to the court, “connotes the maxi nmum
anpunt a party considers itself liable to be required to pay,” and
(2) the absence of any reference in the agreenent to “tenporary
fundi ng, or of anmounts to be determned at a | ater date.”

That’s a lot to decide on summary judgnment wi t hout the benefit
of oral argunent. In context, there were two “exposures” and the
term“total exposure” m ght have referred to either the exposure to
plaintiff’s demands or to the ultimate allocation between Bayl or
and the reinsured. And although we agree with the able D strict
Judge that the absence of any reference to tenporary funding or
post -settl ement proceedi ngs suggests the parties’ intent to resolve
conclusively their respective liability for the Hamlton

settlenent, we are not persuaded that this silence is sufficient

support for the requisite finding of an  “unm st akabl e
communi cation” of the parties’ intent to discharge ERC s
obligations under the policy. Bayl or presented circunstanti al

evi dence that the agreenent may have been intended only as a stop-
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gap settlenment-financing agreenent.? |ndeed, none disputes that
in considering the Hamlton settlenent the parties agreed in
principle to execute aninteri mfundi ng agreenent to be fol |l owed by
a subsequent determ nation of final responsibility. Although the
parties never finalized any such arrangenent, there is no evidence
establishing whether the parties, in executing the agreenent,
abandoned this approach altogether.

Viewing all of the evidence in the light nost favorable to
Baylor, a material fact issue exists whether there was an accord
and satisfaction. Wth the sunmary j udgnent evi dence, particularly
the agreenent’s silence as to its effect on the parties’
obligations under the policy, We think this case is best resolved
by settlenent or trial.

1]
ERC al so noved for summary judgnent on the affirmative defense

of equitable estoppel, which the district court did not reach but

2'This is not to say that ERC will not present a strong case at trial.
They argue, for exanple, that Baylor did not need a witten agreenment to secure
interimfinancing of the settlenment, but could have funded the settlenment itself
and | ater demanded rei nbursenment from ERC under the policy. ERC al so suggests
t hat the stepped-increase structure of the agreenent, which had not been part of
earlier settlenment-financing proposals, "would hardly be necessary if the parties
had intended [to arrange] only interim funding." Finally, ERC contends that
Baylor's rejection of ERC s proposed nechanism for resolving the settlenent
liability dispute lends support to the district court's conclusion that the
agreenment was not sinply an alternative mechanismfor funding a settlenment, but
was an "abandon[nent of] the interim funding/dispute resolution approach
altogether" in favor of a final disposition of the parties' proportional
financial responsibility for any settlement. Al this proves, to our eyes, is
that this case is best not resolved on sunmary judgnent.
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which is properly before us.? |In general terns, the doctrine of
equi t abl e estoppel requires that “one who retai ns benefits under a
transacti on cannot avoid its obligations and i s estopped to take an
position inconsistent therewith.”? The doctrine responds to the
unfairness of parties enjoying the benefits of a contract and
subsequently seeking to avoid the obligations created by that
contract.? ERC contends that Bayl or, having enjoyed the benefit
of the agreenent, settlenent of the Hamlton |awsuit, should be
estopped from demandi ng any additional indemification from ERC
under the policy.

Thi s begs the question. Equitable estoppel has no i ndependent
role to play here as it applies only if we accept ERC s
construction of the agreenent as an accord in conpl ete di scharge of
ERC liability wunder the policy. Under Baylor’'s proferred
construction of the agreenent as an interim financing agreenent,
Baylor’s demand for further indemification is not at al
i nconsi stent with acceptance of ERC s settl enent paynent.

The judgnment of the district court is REVERSED and the case is

REMANDED for trial

2 In re ADMGowrark River System 1Inc., 234 F.3d 881, 886 (5th Gr.
2000) .

2% long v. Turner, 134 F.3d 312, 318 (5th Cir. 1998)(quoting Theriot v.
Smith, 263 S.W2d 181, 183 (Tex. G v. App.-Waco 1953, wit disnid)).

24 1d.
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