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PER CURI AM *

Ali Enayat khaw petitions for review of a final order of the
Board of Inmmgration Appeals (“BlIA’) that affirmed the denial of

his applications for asylum w thholding of renoval, and relief

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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under the Convention Against Torture (“CAT’). He also petitions
for review of the denial of his notion to reopen.

Enayat khaw argues that the evidence and testinony support a
finding that he faces at | east a ten percent chance of persecution
if he returns to Iran and that the BIA s decision is not supported
by substantial evidence. He also asserts that the decision of the
immgration judge (“1J”) does not contain reasoning or anal ysis of
the nerits of his clains and is not anenabl e to neani ngful review,
so aremand is required. Alternatively, Enayatkhaw contends that
if the BIA' s decision is construed as having adopted the 1J’ s gen-
eral finding of non-credibility, the 1J's credibility finding is
not subject to deference, because it was not supported by the rec-
ord, nor was Enayat khaw provi ded a neani ngful opportunity to rebut
or address the 1J's credibility concerns.

The 1J’s original decision in 2001, which the BIA affirned,
rej ected Enayat khaw s applications based on lack of credibility.
The Bl A t hen grant ed Enayat khaw s notion to reopen, and he was gi v-
en the opportunity to present additional evidence in support of his
clains, which evidence the |J determned to be fraudul ent, per-
jured, and msleading. The |IJ nmade reference to his 2001 adverse
credibility determnation. The Bl A agreed with the 1J’' s decision
except for the frivol ousness determ nation. The only thing remain-
ing to adopt and affirmwas the 1J's inplicit adverse credibility
finding, which the BIA effectively adopted, allowng this court to

reviewthe 1J’s decision. Efe v. Ashcroft, 293 F. 3d 899, 903 (5th
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Cir. 2002).

The 1J's adverse credibility determ nation was based in | arge
part on the di screpancies between the |etters of Enayatkhaw s fam
ily, who asserted that they had observed him in the videotaped
footage of the July 2002 rally waving the lIranian flag and chant-
ing, and the actual footage introduced into evidence, which showed
hi m hol di ng a poster and a tee shirt and standing silent. Enayat-
khaw argues that he was not provided an opportunity to address the
| J’s concerns after the |J viewed the videotape post-hearing.

The di screpancy between the letters of his famly and the vid-
eot ape concerni ng Enayat khaw s activities at the rally was brought
out at the hearing. Enayatkhaw testified that he held a tee shirt
stained with blood. This was corroborated by Shawn Nandar, the or-
gani zer of the event, who testified that Enayatkhaw held a bl oody
tee shirt to synbolize the student novenent. The letters from En-
ayatkhaw s famly and friends stated they had observed hi m hol di ng
the Iranian flag and chanting. The |IJ expressed his concerns about
the trut hful ness of the evidence. Enayatkhaw had an opportunity at
that point to clear up the discrepancy or any m sunderstandi ng
about his conduct at the rally, but he did not.

Enayat khaw argues that the discrepancy is not inportant be-
cause t he purpose of his offering the videotape was to show t hat he
had been visible on the speaker’s platformat the rally, which fact
is evidence of his political participation and opposition to the

| rani an regi ne, and whi ch coul d becone known to his governnent. He
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argues that because he appeared on the platformat the rally, “he
may certainly be deenmed to possess at |east a well-founded fear,
that agents of the Iranian reginme have either identified him or
t hat he could be discovered.”

Enayat khaw s argunent i s specul ati ve concerni ng what the |Iran-
i an regi me may have di scovered. But, the evidence he submtted, in
the formof the letters fromhis famly stating that they had seen
himin a broadcast of the rally on TV in Iran, was intended to
prove that the governnent had al ready identified himas part of the
student protest novenent and would arrest himimediately on his
return. The |IJ determ ned, based on the discrepancy between the
letters and the videotape, that the letters were fraudulent. The
| J di sbel i eved Enayat khaw s evi dence that he had been identified as
part of the student protest novenent by the governnment in Iran
That adverse credibility determ nati on undercuts Enayatkhaw s ar-
gunent that the Iranian reginme has identified himand that he is
likely to face persecution if he returned.

The 1J's adverse credibility determnation is supported by

substanti al evi dence. Chun v. INS, 40 F.3d 76, 78-79 (5th Cr.

1994). The BIA s adoption of that finding is a sufficient basis
for the BIA's affirmance and is adequate for purposes of review,
with no remand required for additional reasons. Enayatkhaw nakes
no other argunents concerning the 1J' s decision. To the extent
that his brief raises his other clainms of non-discretionary wth-
hol di ng of renoval and CAT relief, substantial evidence also sup-

ports the IJ' s rejection of his applications for w thhol ding of re-
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moval , for the sanme reasons given in connection with his claimfor

asylum see MKkhael v. I.NS., 115 F. 3d 299, 306 & n.10 (5th Cr

1997), and for CAT relief. See Efe, 293 F.3d at 907.
Enayat khaw avers that the Bl A inproperly denied his notion to
reconsider when it failed to reconsider the material errors of fact
and law made in its prior decision. The BIA s dism ssal of an ap-
peal and its denial of a notion to reconsider are distinct fina

orders, which require separate petitions for review See Stone v.

INS, 514 U S. 386, 393-95, 405 (1995). Enayatkhaw did not file a
separate petition for review fromthe denial of his notion to re-
consider. This court lacks jurisdiction to review the order deny-
ing the notion to reconsider. [d.

Enayat khaw argues that the BIA erred in denying his notion to
reopen as nunber-barred because he established an exception of
changed country conditions that increased his fear of persecution
in lran. The BIA determned that the notion did not fall wthin
the exception and was nunber - barr ed. Enayat khaw di sagrees wth
t hat concl usi on, but he does not point to any evi dence acconpanyi ng
his notion to reopen that tends to show that he is nore likely to
be persecuted on his return to Iran than at the tinme of his hearing
in 2003. The BIA did not abuse its discretion in denying the no-

tion to reopen. See Lara v. Tromnski, 216 F.3d 487, 496 (5th

Gir. 2000).

PETI TI ONS FOR REVI EW DENI ED.



