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Julius Brathwaite appeals the district court’s denial of his

nmotion to suppress evidence. Al t hough he later entered a plea

agreenent, he preserved the right to appeal this issue — the only
i ssue before us. Brathwaite’'s primary argunents are that the
videotaping of his living quarters by an invited confidential

i nformant viol ated the Fourth Amendnent, and that the adm ssion of
his statenents of ownership of the guns violated his Mranda
rights. W reject his Fourth Amendnent claim but hold that,
because the governnent agents failed to give him the Mranda
war ni ngs before questioning him the statenents Brathwaite nade

about the guns found in his house should have been suppressed.



Under his pl ea agreenent, he not only preserved the right to appeal
this issue, but also the right to withdraw his plea of guilty upon
a successful appeal. We therefore reverse the district court’s
denial of the notion to suppress as to those statenents, affirmthe
rulings of the district court on all other issues relating to his
nmotion to suppress, and remand to the district court for further
proceedi ngs not inconsistent with this opinion.?
I

I n Cctober 2002, a confidential informant (“Cl”) told Speci al
Agent Janmes LaMattina of the United States Secret Service that an
i ndi vidual she knew as “Jay,” who later turned out to be
Brathwaite, was manufacturing counterfeit driver’s |icenses and
work identification cards for use with counterfeit business checks
and credit cards. She also told Agent LaMattina that Brathwaite
and others were using conputers to manufacture these itens at
Brathwaite's nother’s residence, where he |ived.

Thr oughout Novenber and Decenber 2002, the ClI net severa
times with Brathwaite and others, including Brathwaite' s live-in
girlfriend, Vanessa Hayes, to purchase counterfeit identification
cards or checks, as part of an investigation by the Secret Service.
She reported her activities to Agent LaMatti na and ot her gover nnent

agents. During sonme, but not all, of these neetings wth

1 W do not vacate his conviction and sentence. On remand, if
he exercises the option he retained to withdraw his plea, then the
district court wll be obliged to vacate the conviction and
sent ence.



Brathwaite, the ClI used a hidden video canera and m crophone to
record the neetings and transmt the information to governnent
agents. The governnent did not obtain a warrant for the Cl to use
t hese devices. She hid these devices in her purse, which she kept
wi th her whenever the devices were operating. The only tinme she
put her purse down was while Brathwaite was taking her picture for
her counterfeit identification card, and even then the purse was
still in her presence. The neetings involving Brathwaite and the
Cl took place in Brathwaite' s residence, which was across the
street from a school. The neetings all concerned naking
counterfeit identification cards and checks. The CI not only
bought sone of these things, but al so observed nuch of Brathwaite’'s
conputers and equi pnent, including a police scanner, at
Brathwaite' s residence. She further turned over sone of the
counterfeit objects to Agent LaMatti na.

On Decenber 17, 2002, Agent LaMattina submtted an affidavit
and application for a search warrant to a nmmgistrate. The
applicationidentified Brathwaite’'s resi dence, as well as two ot her
| ocations, as places to search for “evidence of the comm ssion of
crimnal offenses; contraband, the fruits of crimnal offenses,
things otherwise crimnally possessed; or property designed or
intended for use or which is or has been used as the neans of
commtting crimnal offenses.” Mich of the affidavit related to
i nformati on obtained fromthe Cl, who, as Agent LaMattina stated in
the affidavit, had previously provided truthful and accurate

3



information. The magistrate issued a search warrant on the sane
day, authorizing the search of Brathwaite’s resi dence and one ot her
| ocati on between 6:00 a.m and 10: 00 p. m

Around 6:00 a.m on Decenber 19, 2002, while it was stil
dark, agents executed the search warrant at Brathwaite’ s residence.
Agent LaMattina was not present, but Special Agent Ben Bass was.
The agents claimthat they wanted to execute the warrant as early
as possible, before children started arriving at the school across
the street. As the agents approached the front door, Agent Bass
noticed video caneras nounted on the exterior of the house. The
agents knocked on the front door and announced their presence.
After waiting ten to fifteen seconds w thout a response, and
w t hout hearing any novenent, the agents broke in through the front
door .

The initial security sweep of the house produced not hi ng, but
in a second sweep the agents found Hayes hi di ng under a bed. After
she dressed, she was handcuffed for awhil e, and remai ned i nsi de t he
house while the search was conpleted. About twenty m nutes after
entry, agents found Brathwaite sitting in his running vehicle in
the driveway al ongsi de the house. The agents renoved hi mfromthe
vehi cl e and handcuffed him Agent Bass spoke with Brathwaite while
he was handcuffed. At sone point, he asked Brathwaite about his
crimnal history, and Brathwaite replied that he had been convi cted
of a felony and had served tine in prison. At sone other point,
anot her agent canme out of the house and asked “where are the guns,
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where are the rest of the guns in the house?” Agent Bass asked
Brathwaite, “Are there any guns in the house?” Brathwaite answered
in the negative. Agent Bass then stated “M. Brathwaite, you need
to tell nme, are there any guns in the house?” Brathwaite replied
that he was keeping a pistol for a friend, and that it was on top
of the washing nachine. Furthernore, Brathwaite nmade sone
statenent indicating that he owned a shotgun. Over two hours
|ater, Brathwaite was formally arrested and was for the first tine
apprised of his Mranda rights. The agents did indeed find a .45
cal i ber pistol above the washing machine, although it is unclear
when it was found or what agent found it. They also found a 20
gauge shotgun in the master bedroom as well as ammunition and a
gun magazine for the .45 caliber pistol, and .22 and .380 cali ber
ammunition. In addition to the guns, the search produced conputer
and printer equipnent, photography equipnent, [IDs, checks,
paperwor k, and ot her such itens.
I

On January 7, 2003, Brathwaite was indicted on one count of
possession of firearns by a felon, with the count specifically
mentioning a 20 gauge shotgun and a .45 caliber pistol. On
Septenber 4, 2003, Brathwaite was indicted on counts of
identification docunent fraud, forgery, bank fraud, and interstate
transportation of a stolen vehicle. The district court
consol idated the two cases on Decenber 22, 2003. Brathwaite filed
a notion to suppress evidence which covered several itens of
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evidence, including the videos obtained from the Cl's video
surveill ance, the 20 gauge shotgun, the .45 caliber pistol, and
Brathwaite’'s statenents regarding the guns and his status as a
fel on. The district court held a hearing on the notion to
suppress, at which it did not nmake findings of fact or concl usi ons
of law. On March 23, 2004, the district court denied the notion to
suppress in a one-page order that did not include findings of fact
or conclusions of |aw

The parties filed a pl ea agreenent on August 9, 2004, in which
Brathwaite agreed to plead guilty to the single count of the
i ndi ctment for possession of a firearmunder 18 U. S. C. 88 922(g) (1)
and 924(a)(2), and to count one of the other indictnment, which
charged i dentification docunent fraud under 18 U. S.C. 88 1028(a) (1)
and (2). In the plea agreenent, Brathwaite reserved his right to
appeal the district court’s denial of his notion to suppress, and
t he pl ea agreenent provided that if he prevailed on this appeal, he
woul d be allowed to withdraw his guilty plea. The plea agreenent
specifically states that

Brathwaite [] reserves the right to bring (a)

a direct appeal of ... (iv) the D strict
Court’s denial of his notion to suppress the
search warrant .... |f Brathwaite prevails on

appeal regarding the adverse determ nation on
his notion to suppress evidence, he shall be
allowed to withdraw his guilty plea in both
cases.

On August 12, 2004, Brathwaite filed a notion for

reconsi deration of his notion to suppress, which the district court



denied i n a one-page order that did not include findings of fact or
conclusions of law. The district court adjudged Brathwaite guilty
on Septenber 2, 2004. On March 9, 2005, Brathwaite was sentenced
to thirty-three nonths inprisonnent in both cases, to run
concurrently to each other, two years of supervised rel ease in each
case, to run concurrently, restitution, and a special assessnent.
Brathwaite tinely appeals the denial of his notion to suppress.
1]

Brathwaite contends that the district court erred in denying
his notion to suppress, arguing that 1) the Cl’s video surveillance
was an i nperm ssi bl e warrantl ess search; 2) the search warrant was
not supported by probabl e cause absent the evidence obtained from
the CI’s video surveillance; 3) the wait period between the knock
and announce and the entry violated the Fourth Anendnent;? 4) the
agent’ s questioning of Brathwaite prior to apprising him of his
Mranda rights violated the Fifth Amendnent, and his statenents

should have been suppressed; and 5) the derivative evidence

2 Brathwaite contends that all of the evidence against him
obt ai ned as a result of the search shoul d be suppressed because the
ten- to fifteen-second wait by the agents between the knock and
announce and the entry during the execution of the search warrant
was unreasonable. After reviewng the parties’ briefs and the
record, and viewi ng the evidence in the light nost favorable to the
governnent, the agents’ know edge of counter-surveillance and the
reasonabl e assunption that conputer files can be del eted quickly
and quietly, with one key stroke, render the ten- to fifteen-second
wait reasonable. Because we find the tinme to be reasonable, this
case thus presents no reason for us to consider the recent Suprene
Court opinion holding that the exclusionary rul e does not apply to
viol ati ons of the knock and announce rule. See Hudson v. M chi gan,
- S. . —, 2006 W. 1640577 (June 15, 2006).
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di scovered due to the alleged Mranda violations was the fruit of
t he poi sonous tree and shoul d have been suppressed. W hold that
the district court did not err in denying Brathwaite's notion to
suppress as to the video evidence, the knock and announce i ssues,
the guns, and the statenents regarding Brathwaite s crimnal
hi story. However, we hold that the district court erred in denying
the notion to suppress as to Brathwaite' s statenents regardi ng the
guns.
A

“In reviewing the denial of a notion to suppress evidence
under the Fourth Anmendnent,” the district court’s factual findings
are reviewed for clear error and its conclusions regarding the

constitutionality of the search are reviewed de novo. United

States v. Runyan, 275 F.3d 449, 456 (5th Cr. 2001). “W viewthe

facts underlying the suppression determnation in the Iight npst
favorable to the prevailing party, which in this case is the
gover nnent . ” Id. The defendant nust prove a Fourth Anmendnent
violation by a preponderance of the evidence, then the burden
shifts to the governnent to show why the exclusionary rule should
not apply. 1d. Wen the district court nmakes no findings of fact
before denying a defendant’s notion to suppress, the |lack of fact
finding “allows [the Court] to conduct a nore searching review,”
wth the analysis “guided by the testinony and other evidence

adduced at the suppression hearing.” United States v. Paige, 136

F.3d 1012, 1017 (5th Gr. 1998).



Brat hwaite contends that video surveillance in the honme is
nmore intrusive on privacy expectations than is audio surveillance
because it involves an invasion of the hone using nore than naked-

eye surveillance, citing Kyllov. United States, 533 U. S. 27 (2001)

for this proposition. Thus he argues that video surveillance by or
wth the consent of a governnent informant constitutes a search
wthin the ganbit of the Fourth Amendnent’s protections, and a
warrant is therefore necessary to legally conduct such video
surveillance. W disagree.?®

It is clear that audi o surveillance by or with the consent of

a governnent i nformant does not constitute a search. United States

v. Wite, 401 U S 745 (1971). The Fourth Anmendnent does not
protect “a wrongdoer’s msplaced belief that a person to whom he
voluntarily confides his wongdoing will not reveal it.” 1d. at
749 (internal quotations omtted). Furthernore,

[I]f the conduct and revel ations of an agent
operating w thout electronic equipnent do not
i nvade t he def endant’ s constitutionally
justifiable expectations of privacy, neither
does a simultaneous recording of the sane
conversations made by the agent or by others
fromtransm ssions received fromthe agent to
whom the defendant is talking and whose
trustworthiness the defendant necessarily
risks.

3 Because we find that the video surveillance was not
i nperm ssi ble, we obviously do not need to address Brathwaite’'s
argunent that w thout this “inpermssible” evidence, the search
warrant for his house was not supported by probabl e cause.
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Id. at 751. The Court stated that no evidence existed to showt hat
a defendant’s utterances would be substantially different whether
he thought it possible his conpanion was cooperating with the
police or whether he thought the conpanion was wired for sound.
Id. at 752-53 (“[T]here is no persuasive evidence that the
difference in this respect between the el ectronically equi pped and
t he unequi pped agent is substantial enough to require discrete
constitutional recognition, particularly under the Fourth Arendnent
which is ruled by fluid concepts of ‘reasonableness.’”).
Furthernore, the Court held that the defendant does not have a
Fourth Anmendnent right to prevent an electronic rendition sinply
because it is “a nore accurate version of the events in question.”
Id. at 753.

In the case at hand, we are unable to find a constitutionally

rel evant difference between audio and video surveillance.* Once

4 This view seens to be in line with the hol dings of other
circuits. See United States v. Lee, 359 F.3d 194 (3d G r. 2004),
cert. denied, 543 U S. 955 (2004) (holding no Fourth Amendnent
violation where defendant’s hotel room was videotaped while
consenting informant was in the room; United States v. Davis, 326
F.3d 361 (2d G r. 2003), cert. denied, 540 U. S. 908 (2003) (hol ding
that video surveillance in defendant’s hone by an invited visitor
did not violate the Fourth Anmendnent); United States v. Corona-
Chavez, 328 F.3d 974 (8th Cr. 2003) (holding no search where
def endant was vi deotaped in informant’s hotel roomw th consent of
i nformant because defendant had no expectation of privacy in a
stranger’s hotel roomor in a neeting with another person); United
States v. Yang, 281 F.3d 534 (6th Gr. 2002) (citing Wite, holding
no search when governnent, with informant’s consent, vi deotaped
defendant in informant’s hotel room while informant was present,
because defendant relinquished any justifiable expectation of
privacy by voluntarily comng to the neeting with informant and
voluntarily talking to him in informant’s hotel roon); United
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Brathwaite invited the CI into his honme, he “forfeited his privacy
interest in those activities that were exposed to [the C].”

United States v. Davis, 326 F.3d 361, 366 (2d G r. 2003), cert.

deni ed, 540 U. S. 908 (2003); see also United States v. lLee, 359

F.3d 194, 201 (3d Gir. 2004), cert. denied, 543 U.S. 955 (2004)

(“The principle underlying the governing Suprene Court cases is
that if a defendant consents to the presence of a person who could
testify about a neeting and is wlling to reveal what occurs, the
def endant relinquishes any legitimte expectation of privacy with
respect to anything ... the testinony could cover.”). The
vi deot ape evi dence here only depi cted what was viewabl e by the Cl

to whose presence Brathwaite consented.® See Davis, 326 F.3d at

States v. Nerber, 222 F. 3d 597 (9th Cr. 2000) (hol di ng vi deot api ng
defendants in hotel room while consenting informants were in the
roomwas not a search because defendants were not overni ght guests
in the hotel room but were only there to conduct a business
transaction at the invitation of the occupants, and when i nformants
were in the room defendants bore the risk they were being
surveilled); United States v. Laetividal-Gonzal ez, 939 F.2d 1455
(11th Gr. 1991) (overruled in part on other grounds) (holding
vi deot api ng defendant while in informant’s office that infornmant
was renting from defendant was not a search because the defendant
“assuned the risk that the person to whom he spoke m ght di scl ose
anyt hing he had seen or heard”).

> Brat hwai t e nakes no all egation that the Cl roanmed beyond the
area of consent. W do not decide the constitutionality of video
surveillance by an invited visitor who ventures beyond the bounds
of the area to which he is consensually granted access. Brathwaite
al so does not contend that the video equi pnent at issue had or used
any enhancenent capabilities which m ght capture things
unobservable to the human eye. We |ikew se do not decide the
constitutionality of video surveillance by aninvited visitor using
vi deo equi pnment with the ability to capture things beyond what the
human eye coul d det ect.
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366. “[J]ust as [Brathwaite] gave up any expectation of privacy in
the things that he allowed [the CI] to hear, [Brathwaite] al so gave
up any expectation of privacy in the things that he allowed [the
Cl] to see.” Lee, 359 F.3d at 201-02. “Al t hough video
surveillance may i nvol ve a greater intrusion on privacy than audio
surveillance, the difference is not nearly as great as the
difference between testinony about a conversation and audio
recordi ngs of conversations.” 1d. at 202. Because Brathwaite did
not retain a privacy interest in the areas captured by the video
surveillance conducted by an invited visitor, we hold that no
Fourt h Amendnent violation occurred.® See Davis, 326 F.3d at 366.
B

Brathwaite next argues that his Fifth Amendnent rights were
vi ol ated by the agents’ questioning himprior to giving hi mMranda
warnings; thus his statenments regarding guns and his prior

conviction, as well as the guns thensel ves, shoul d be suppressed.’

6 W agree with our sister circuit that Kyllo, the case relied
upon by Brathwaite, is inapposite to this situation. Kyllo “did
not involve a search by a visitor invited into the defendant’s hone
and t he defendant in Kyllo did not know ngly expose the contents of
the home. Mreover, the device in Kyllo detected nore than what
even an invited guest could have detected with ordinary sensory
perception.” Davis, 326 F.3d at 366 n. 2.

" Wth respect to the physical guns thenselves, the district
court did not err in refusing to suppress them See United States
v. Patane, 542 U. S. 630 (2004) (plurality opinion). “Introduction
of the nontestinonial fruit of a voluntary statenent ... does not
inplicate the Self-Incrimnation C ause. The adm ssion of such
fruit presents no risk that a defendant’s coerced statenents
(however defined) will be used against himat a crimmnal trial.”
Id. at 643 (plurality opinion). Because “‘[t]he exclusion of
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We review a district court’s factual findings surrounding a notion
to suppress statenents nade i n violation of Mranda under the clear

error standard, and review conclusions of |aw de novo. United

States v. Mendez, 27 F.3d 126, 129 (5th Gr. 1994). “[ T] he

evidence is viewed in the light nost favorable to the prevailing
party.” |d.

Mranda v. Arizona extended the Fifth Amendnent privilege

against self-incrimnation, requiring suppression of statenents
stemm ng fromcustodial interrogation in which the defendant is not

apprised of his rights. 384 U.S. 436, 444 (1966); see also

Dickerson v. United States, 530 U S. 428, 443-44 (2000) (Mranda’s

unwar ned statenments ... is a conplete and sufficient remedy’ for
any perceived Mranda violation[,]” any such fruit need not be
suppressed. |d. (plurality opinion) (first alteration and om ssion
in original) (quoting Chavez v. Mrtinez, 538 U S 760, 790
(2003)); see also Patane, 542 U. S. at 645 (Kennedy, J., concurring)
(“Adm ssion of nontestinonial physical fruits ... does not run the
risk of admtting into trial an accused’ s coerced incrimnating
statenents against hinself.”). Furthernore, “the concerns
underlying the [Mranda] rule nust be accommopbdated to other
objectives of the crimnal justice system” 1d. at 644 (Kennedy,
J., concurring). Those objectives do not require suppression in
this case. 1d. at 645 (Kennedy, J., concurring) (“In light of the
i nportant probative value of reliable physical evidence, it is
doubt ful that exclusion can be justified by a deterrence rationale
sensitive to both | aw enforcenent interests and a suspect’s rights
during an in-custody interrogation.”).

Brat hwai t e al so nade an unwar ned response regardi ng his status
as a felon. The district court did not err in refusing to suppress
this evidence; the fact of Brathwaite’'s felony would have been
i nevitably di scovered. | ndeed, the governnent agents were
conducting a backgound check on Brathwaite while he was being
guestioned, and the records showed that Brathwaite had a felony
conviction. Therefore, the inevitable discovery exception applies
to this issue. See United States v. Lamas, 930 F.2d 1099, 1102
(5th Gr. 1991).
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“core ruling” was “that unwarned statenents may not be used as
evidence in the prosecution’s case in chief.”). The gover nnent
does not contest that Brathwaite was questioned in violation of
M randa, but instead argues that certain exceptions to Mranda and
to the exclusionary rule operate to render the denial of the notion
t 0 suppress proper.

Brathwaite argues that his statenents regarding the guns
shoul d have been suppressed, nore specifically, statenents and
inferences from the statenments that constitute evidence of his
know edge or of his ownership of the guns. As the governnent
argues, Brathwaite's statenents about the guns were material to
show that Brathwaite s possession of the guns was know ng. The
governnent first argues that the public safety exception to Mranda

applies, which we find unpersuasive as noted bel ow. 8

8 The public safety exception to Mranda all ows the adni ssi on
as evidence of statenents given by a defendant before being given
M randa warnings when “a situation posing a threat to the public
safety” exists. New York v. Quarles, 467 U S. 649, 655-60 (1984).
This exception is a “narrow exception” which in each case is
“circunscribed by the exigency which justifies it.” |d. at 658.
In Quarles, the police “had every reason to believe the suspect had
just renoved [a gun] fromhis enpty hol ster and discarded it in [a]
supermarket,” posing dangers to the public safety such as an
acconplice nmaking use of it or acivilian finding it. 1d. at 657.
“When t he danger inherent in a confrontation has passed, so has the
basis for the [public safety] exception.” Flemng v. Collins, 954
F.2d 1109, 1114 (5th Cr. 1992) (en banc).

It is uncontested that at the tine of questioning, the agents
had perforned two sweeps of the house and had both occupants of the
house in handcuffs. The agents were in the process of executing
the search warrant. Furthernore, the governnent’s contention that
a public safety concern existed in that a nenber of the public,
i ncl udi ng school children, mght find a gun outside the house is
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The only other argunent the governnent presents in support of
the district court’s denial of the notion to suppress is: The
adm ssion of the unwarned statenents was harniess. “Any error
defect, irregularity, or variance that does not affect substanti al
rights nust be disregarded.” Fed. R Cim P. 52(a). The
governnent argues that the failure to suppress Brathwaite’'s
statenents i s harml ess beyond a reasonabl e doubt because untainted
evi dence overwhel m ngly establishes that Brathwaite' s possessi on of

t he guns was knowi ng. See United States v. Virgen-Mreno, 265 F. 3d

276, 294 (5th Cir. 2001).

Even if this is true, the argunent is irrelevant to this
appeal. The appeal here is fromthe ruling denying his notion to
suppress; it is not an appeal fromhis plea of guilty or fromhis
pl ea agreenment. The ruling was entered before he decided to pl ead

guilty and before the plea agreenent was ever confected. Wth

underm ned by the questioning itself -- Agent Bass testified that
he asked Brathwaite repeatedly “Are there any guns in the house?”,
and never testified as to asking him about any guns | ocated
anywhere el se. Because sweeps had been done, the occupants were
handcuffed, and the inmmediacy of the situation had passed, the
governnent’s proposition that the possibility of guns |ocated
wthin Brathwaite’'s private residence provided a threat to the
public is |ikew se unavailing. The public did not have access to
Brathwaite' s private resi dence, which was under the full control of

the agents at the tinme of questioning. See United States V.
Raborn, 872 F.2d 589, 595 (5th G r. 1989) (dictum) (“Unlike ...
Quarles, ... when the gun was hidden in a place to which the public
had access, [the] truck, where the ... officers believed the gunto
be, had al ready been seized and only the ... officers had access to
[it]. It is difficult therefore, to find that the public-safety
exception applies.”). Thus, we do not find such an exigency

necessary to apply the narrow confines of the public safety
exception to the case at hand.

15



apologies for iteration, it was only after his notion to suppress
was denied and after his chances of conviction were enhanced t hat
he decided to enter the plea agreenent. Thus, the appeal before us
is froma ruling that is independent of his plea of guilty and
consequently, the weight of the evidence supporting Brathwaite’'s
guilt is not at issue here.

Thus, when we consider the governnent’s argunent that the
conceded error of approving the wunwarned statenents for
adm ssibility is harm ess, we nust focus precisely on what error of
the district court the governnent asks us to hold harmess. The
error cannot relate to the substance of the statenents. The ruling
appeal ed from does not address the substance of the statenents.
The error cannot be that the admssibility of the unwarned
statenments is harml ess. There was never a trial. The error of the
district court on appeal is not the conviction, because the

convictionresulted froma pl ea agreenent between t he def endant and

the governnent, not fromthe action of the court. Moreover, the
error conplained of — approving for admssibility the unwarned
statenents — is independent of, and dissociated from quilt. The

error to which harmattached is the district court’s specific and
discrete ruling denying the notion to suppress; Brathwaite’s harm
fromthat ruling is that he was required to accept the fact that
dami ng but i nadm ssible evidence would be introduced agai nst him
if he went to trial. Brathwaite' s substantial right that is
affected by the erroneous ruling is his right to go to trial
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w thout tainted evidence being admtted against him or at |east
the right to decide whether to go to trial free of the tainted
evidence. The governnent offers no evidence that relates to the
harm essness of this error, but only argues that the weight of the
ot her evidence against Brathwaite renders harnl ess the substance
of the evidence of his unwarned statenent. This argunent is
tantanount to contending that the district court could have
di sposed of the notion to suppress by holding that even though the
statenment was taken in violation of Mranda, it wll be admtted
neverthel ess because the other evidence of guilt renders such
tai nted evidence harnl ess, which is obviously sensel ess reasoni ng
for denying a notion to suppress. The only w nning argunent for
t he governnent that denying the notion to suppress is harmess is
that, irrespective of the district court’s ruling, Brathwaite would
have entered the sane plea agreenent. The governnent, of course,
makes no such contention in the absence of any evidence to support
such an argunent. Thus, because t he governnent concedes (correctly
so) that, absent the public safety exception, the ruling is error
(but harm ess), and because we find the error is not harm ess, we
are required to reverse.

For the reasons stated herein, we reverse the district court’s
denial of the notion to suppress as to Brathwaite' s statenents
regarding the guns, and only as to Brathwaite's statenents
regarding the guns. 1In reversing the district court on the notion
to suppress, we give Brathwaite the option of withdrawing his
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guilty plea, as per his plea agreenent. The district court’s
rulings on the notion to suppress are AFFI RVED, except as rel ates
to Brathwaite’s statenents regarding the guns, which is REVERSED.

AFFI RVED | N PART, REVERSED | N PART, AND REMANDED.
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