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PER CURI AM *

Gscar Sinon Gonzal ez- Sandoval (“Gonzal ez”) appeals fol |l ow ng
his guilty-plea to illegally re-entering the United States after
previously being deported, in violation of 8 U S.C. § 1326.

Gonzal ez argues that his sentence violates United States v.

Booker, 125 S. Ct. 738 (2005), because it was based upon facts
that were neither submtted to a jury nor admtted.
Specifically, he contends that the district court increased his

crimnal history points by finding that the instant offense was

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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commtted less than two years after his release fromcustody in a
prior offense. He also argues that his sentence is
unconstitutional because it was inposed pursuant to a mandatory
application of the sentencing guidelines. The Governnment
concedes that error occurred but argues that Gonzal ez cannot neet
hi s burden under the plain error standard of review.

Because Gonzal ez did not raise these issues in the district
court, this court reviews the argunents for plain error. See

United States v. Mares, 402 F.3d 511, 520-21 (5th Gr. 2005),

petition for cert. filed (U S. Mar. 31, 2005) (No. 04-9517);

United States v. Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th Cr

2005). Under this standard, Gonzal ez nust show 1) an error; 2)
that is clear or obvious; 3) that affected his substanti al
rights; and 4) that seriously affected the fairness, integrity or

public reputation of his judicial proceedings. United States v.

d ano, 507 U.S. 725, 732-35 (1993).

Gonzal ez fails to show that the district court would |ikely
have sentenced himdifferently under the Booker advisory schene.
At best, it is uncertain fromthe district court’s remarks at
sentencing that it would have reached a different concl usion.
Because CGonzal ez has not denonstrated that his substantial rights
were affected, his argunents fail to survive plain-error review.

See Val enzuel a- Quevedo, 407 F.3d at 733-34; Nares, 402 F.3d at

521-22; cf. United States v. Pennell, 409 F.3d 240, 245-46 (5th

Gir. 2005).
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Gonzal ez al so argues that his sentence viol ated due process
and shoul d have been limted to the statutory nmaxi mum of two
years because his indictnent did not allege the fact of his prior
conviction. Gonzalez correctly concedes that his argunent is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224

(1998), and he raises the issue to preserve it for Suprenme Court

reviewin light of Apprendi v. New Jersey, 530 U S. 466 (2000).

Apprendi did not overrule A nendarez-Torres. See Apprendi, 530

U S at 489-90; United States v. ©Munci a-Perez, 331 F. 3d 464, 470

(5th Gr.), cert. denied, 540 U.S. 935 (2003). This court nust

foll ow Al nendarez-Torres “unless and until the Suprene Court

itself determnes to overrule it.” Mancia-Perez, 331 F.3d at 470

(internal quotation marks and citation omtted).

AFFI RVED.



