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Appellant PCl  Transportation, 1Inc. (“PCl”) appeals the
district court’s orders denying (1) remand, and (2) a prelimnary
injunction. W affirm

| . FACTS AND PROCEEDI NGS

PCl receives and distributes rail cargo in Fort Wrth, Texas,
via a distribution warehouse serviced by a spur that cones off of
railroad lines of the Union Pacific Railroad (“Union Pacific”) and
the Burlington Santa Fe Railroad (“BNSF’). Appellee Fort Wrth &

Western Railroad Co. (“FWAR') is a short-line railroad that



oper ates passenger and freight trains within Texas. FWAR operates
a swtching yard that, via PCl’s spur, links its warehouse to the
Uni on Pacific and BNSF railroads. Under various agreenents, Union
Paci fic and BNSF deliver railcars to FWAR s switching yard, after
whi ch FWAR swi tches and delivers these cars to custoners of Union
Paci fic and BNSF, such as PCl, for unloading. After the railcars
are unl oaded, FWAR returns the enpty cars to the nmain railroads’
lines. BNSF and Union Pacific conpensate FWAR for its sw tching
services, but the railroads also charge FWAR for the tine that it
retains therailcars at its swtching yard. In turn, FWAR coll ects
denurrage! fees from end-use custoners such as PCl

In August 2001, after a dispute had arisen concerning
denurrage charges inposed on PCl by FWAR these parties entered
into a contract (the “contract”) ainmed at avoiding further
conflict, a goal that the contract has obviously failed to attain.
The entire contract is a one page letter, and is self-styled with
two different nanes — “Confidential Denurrage Contractua
Agreenent” and “Confidential Contractual Agreenent for Free Tine.”
The | anguage of the contract provides that (1) PCl will have four
denurrage-free days, and (2) FWAR is commtted to providing PCl
wth a mninmm of one “switch” daily, seven days per week. The

contract al so establishes the denurrage rate applicable after free

! Denmurrage is a charge assessed for detaining a freight
car, truck, or other vehicle beyond any free tine stipulated for
| oadi ng or unl oadi ng.



time expires. (The contract was never placed in evidence before
the district court, but follow ng oral argunent on appeal, it was
submtted to us under seal.) PCl alleges that, since the execution
of the contract and in conformty wth comon industry practice,
FWAR has delivered cars to PCl on a first-in, first-out (“FIFO)
basi s.

I n February 2004, nore than two years after execution of the
contract, a new dispute arose between PCI and FWAR concerning
denurrage charges for the nonth of June 2003. PCl contends that
FWAR had engaged in several practices that resulted in inproper
denurrage fees being charged to PCl, to wit: (1) FWAR varied from
its practice of delivering cars to PCl on a FIFO basis, wth the
result that FWAR hel d cars intended for PCl’'s custoners for |onger
than four days; (2) at tines, FWAR had delivered rail cars on PCl’s
spur backwards, nmaking it inpossible for PCI to unload those cars
and requiring FWAR to nove the cars out, reverse them then bring
them back in again wwth the next group of cars; (3) FWAR provided
PCl with a delivery schedule the effect of which virtually
guar anteed that sonme of the cars would be held in the FWAR yard for
nmore than four days, thereby unnecessarily incurring denurrage
costs.

PCl filed suit in state court alleging that FWAR had breached
the contract. PCl also clainmed intentional interference wth
contract ual relations and requested a TRO a “tenporary
injunction,” and a permanent injunction restraining FWAR for a
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period of ten years from (1) “providing purported notice of
cancel | ati on of any agreenents between PCl and FWAR’; (2) “refusing
to deliver less than ten (10) PCl-bound railroad cars with cargo
per day to PCl on its spur, to the extent such cars are avail abl e”;
(3) “delivering cars to PCl’s spur on any basis other than on the
basis of delivery of those PCl-bound cars whi ch have been in FWAR s
possession the nost nunber of days”; and (4) “inposing or
attenpting to inpose any denurrage charges upon PCl, or in the
alternative, inposing or attenpting to i npose any denurrage charges
upon PCI when tinely delivery of PCl'’s cars on a first-in, first-
out basis woul d have resulted i n no denurrage charges, and i n those
situations where no denurrage charges woul d accrue but for FWAR s
service failures”. The state court granted PCl’s request for a
TRO.

FWAR t hen renoved the case to federal court, asserting that
PCl’s state law clains were conpletely preenpted by the Interstate
Commer ce Conmi ssion Term nation Act of 1995 (“I1CCTA’).2 The | CCTA
overhauled the Interstate Comrerce Act (“ICA’), including the
elimnation of the Interstate Comrerce Comm ssion and replacing it
wth the Surface Transportation Board (“STB”). PC filed a notion
for remand, arguing that the suit was outside the anbit of the
| CCTA. The district court denied PCl’s notion, concluding that

renoval was proper under the doctrine of conplete preenption

249 U S C. 88 10101, et. seq.
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PCl filed a request for a tenporary injunction and hearing in
the district court, seeking essentially the sane relief that it had
sought in state court. This was PCl’'s second notion for injunctive
relief. Its first notion was denied for procedural reasons. The
district court denied PCl’s notion wi thout a hearing, hol ding that,
as aresult of PCl'’s failure to proffer into evidence the contract
on which it based its clains for relief, it had not denonstrated,
prima facie, that the district court, as distinguished fromthe
STB, had jurisdiction to entertain PCl’s requested injunctive
relief. The district court also held that PC failed to
denonstrate that it would suffer irreparable injury absent an
injunction. PCl appeals the district court’s denial of its remand
nmotion, denial of its notion for a prelimnary injunction, and
refusal to hold a hearing on the notion for a prelimnary
i njuncti on.

1. ANALYSI S
A Appeal of the Remand Order

An order denying a notion to remand is not appeal able as a
final decision within the neaning of 28 U S. C. 8§ 1291; standing
al one, such a ruling cannot be appeal ed unless certified by the
district court under 28 US. C § 1292(b).3 PCl neverthel ess

contends that we have jurisdiction to consider its appeal of the

S Poirrier v. Nicklos Drilling Co., 648 F.2d 1063, 1064-65
(5th Gr. 1981); Lewis v. E.I. Du Pont De Nemours & Co., 183 F. 2d
29, 31 (5th Cr. 1950).




remand order, citing the Ninth Crcuit’s decision in OHalloran v.

Uni versity of Washington.* The court in O Halloran held that an

appeal froman order denying a notion to renmand i s revi ewabl e prior
to final judgnent when joined with an interlocutory appeal froman

order granting or denying an injunction.?®

Several other circuits have held the sane, either expressly or
inplicitly.® W have not previously addressed t he questi on whet her
the denial of a remand order becones reviewable when it is coupled
with an interlocutory appeal of an injunction order under 28 U. S. C

1292(a)(1). We did conclude in Texas v. Real Parties in Interest,

however, that the denial of a remand order can be reviewed in
conjunction with the interlocutory appeal of an order denying a
claim of Eleventh Amendnent immunity, the latter order being

appeal abl e under the collateral order doctrine.” 1n deciding that

4 856 F.2d 1375 (9th Cir. 1988).
°>1d. at 1378.

6 See Janes v. Bellotti, 733 F.2d 989, 992 (1st Cir. 1984)
(“The denial of an injunction is an appeal able interlocutory
order under 28 U.S.C. 8§ 1292(a)(1), and the refusal to remand to
the state court, though not directly appealable by itself, is
reviewable in conjunction with the interlocutory appeal.”);
Beech-Nut, Inc. v. Warner-Lanbert Co., 480 F.2d 801, 803 (2d Cr.
1973) (considering interlocutory appeal of denial of remand order
along with denial of injunctive relief w thout discussion of why
consideration of remand was proper); Kysor Indus. Corp. v. Pet,
Inc., 459 F.2d 1010, 1011 (6th G r. 1972) (holding that because
the case was properly before the court on interlocutory appeal of
the denial of a notion for a prelimnary injunction, and the
remand i ssue was jurisdictional, the remand i ssue nust be
reached).

7259 F.3d 387, 391 (5th Gr. 2001).
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we could consider the order denying remand, we |ooked solely to
whet her the El eventh Anendnent i mmunity i ssue was non-frivol ous and
properly before us on appeal.® |Inplicit in that decision is the
concl usion that, once appellate jurisdiction has been established,
we are conpelled to address questions of federal jurisdiction.

In the context of the collateral order doctrine, we perceive
no difference in the distinction between Eleventh Anmendnent
inmmunity and remand. W thus conclude that PCl’'s appeal of the
denial of its notion for a prelimnary injunction is both non-
frivolous and properly before us. Consonant with our holding in

Real Parties in Interest, we first consider the jurisdictional

question whether the district court erred in denying PCl’s notion
to remand the case to state court.
B. Renoval and Remand

The district court denied PCl’s notion to remand the case,
relying primarily on (1) the Northern District of lowa’s reasoning

in Cedarapids, Inc. v. Chicago, Central & Pacific Railroad Co.°®

and (2) 8 10501 of the ICCTA. Section 10501 provides:
(b) The jurisdiction of the Board over--

(1) transportation by rail carriers, and the
remedi es provided inthis part with respect to
rates, classifications, rules (including car
service, interchange, and other operating
rules), practices, routes, services, and
facilities of such carriers; and

®ld.

9 265 F. Supp.2d 1005 (N.D. |owa 2003).
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(2) the construction, acquisition, operation,
abandonnent or discontinuance of spur,
i ndustrial, team swtching, or side tracks,
or facilities, evenif the tracks are | ocated,
or intended to be l|ocated, entirely in one
St at e,

is exclusive. Except as otherwi se provided inthis part,
the renmedies provided under this part wth respect to

regulation of rail transportation are exclusive and
preenpt the renedies provided under Federal or State
[ aw. 10

PCl contends that renoval was inproper because the relief that PCl
requests is expressly excluded from the reach of the |ICCTA by 8§
10709 of that act. “We exercise plenary, de novo review of a
district court’s assunption of subject matter jurisdiction.”

1. PCl’s 8§ 10709 Argunent

FWAR establishes rates for its transportation services, as
well as rules and practices related to those services, including
specifically the rules relating to the inposition of denurrage
fees. 12 The injunctive relief PClI seeks would regulate the
operation of FWAW s switching yard and would therefore fall
squarely under 8 10501(b). PClI argues nonethel ess that its dispute
wth FWAR is purely over FWAR' s conpliance with the contract, and

that, under 49 U S.C. §8 10709, such contracts are not subject to

1049 U S.C § 10501.

11 Hoskins v. Bekins Van Lines, 343 F.3d 769, 772 (5th Gr
2003) .

1249 U S.C § 10701.



the I CCTA and thus not under the jurisdiction of the STB. Section
10709 provides in relevant part:

(a) One or nore rail carriers providing
transportation subject to the jurisdiction of
the Board under this part nmay enter into a
contract wth one or nore purchasers of rai
services to provide specified services under
specified rates and conditions.

(b) A party to a contract entered into under
this section shall have no duty in connection
wWth services provided under such contract
ot her than those duties specified by the terns
of the contract.

(c)(1) A contract that is authorized by this
section, and transportation under such
contract, shall not be subject to this part,
and may not be subsequently chal |l enged before
the Board or in any court on the grounds that
such contract violates a provision of this
part.

(2) The exclusive renmedy for any alleged

breach of a contract entered into under this

section shall be an action in an appropriate

State court or United States district court,

unl ess the parties otherw se agree.
None di sputes that FWARis a rail carrier and PCl is a purchaser of
its services.

PCl’s position on the applicability of § 10709 can be

distilled to two argunents. First, PCl argues that the STB has no

jurisdiction to hear clains even related to agreenents governed by

8 10709, citing the |anguage of the statute and decisions of the

13 “*TRlail carrier’ means a person providing common carrier
railroad transportation for conpensation,” 49 U S. C. § 10102(5),
and a “railroad” includes a “swtch, spur, track, term nal
termnal facility, and a freight depot, yard, and ground, used or
necessary for transportation.” § 10102(6)(CO
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STB refusing to consider such disputes. W see nothing in the

statutory |anguage that supports PCl's “related to” argunent,
however, and PCl fails to direct us to any such | anguage. 1In fact,
8 10709(b) specifies that a party entering into such a contract has
only “those duties specified by the terns of the contract.” The

decisions of the STB cited by PC also fail to support its

argunent. H.B. Fuller Co. v. Southern Pacific Transportation Co.?®

is inapposite because the <contract at issue there was a
conpr ehensi ve one that purported to govern the entire relationship
between the litigants. Fuller, a manufacturer, sued Southern
Pacific, alleging that the railroad had inposed unreasonable
st orage and denurrage charges. The transportation in gquestion was
subject to a “contract for carriage.” Ful l er argued that its
claims fell outside that contract and thus wthin the STB s
jurisdiction, because the contract did not explicitly address
denurrage or storage charges. The STB rejected Fuller’s argunent
and held that the clains fell outside its jurisdiction. Although
the contract did not explicitly address those areas, it did
i ncorporate by reference the “tariffs, rules and regul ati ons whi ch
woul d apply” if there was no contract to govern those areas not

covered by the contract. Therefore, held the STB, the referenced

4 Reply Brief at 6. PCl did discuss the STB cases inits
initial brief, but appears to have asserted the “even related to”
argunent for the first tinme on reply.

15 STB Docket No. 41510 (Aug. 20, 1997).
10



tariff ternms becane part of the contract. The other two STB
decisions that PCl cites add nothing to the anal ysis.®

In Coss Ol Refining & Murketing, Inc. v. Union Pacific

Railroad Co,! a decision not cited by PCl, the STB considered

whet her a series of purported contracts were the kind governed by
§ 10709. Cross Ol argued that 8 10709 did not apply because
under the agreenents in question, service and equi pnment were to be
provided on the sanme basis as those provided to other shippers.
The STB rejected Cross GQOl’'s argunent, ruling that the
transportation at issue was provided under the contracts: Each
contract affirmatively stated that it was nmade pursuant to 8§ 10709,
identified the origins and destinations, and specified the terns of
the contract and the rates for the conmmodities. As in Fuller, the
STB held that rail contracts can incorporate tariff provisions by
reference yet still fall outside the STB' s jurisdiction.

Unli ke the agreenents at issue in the cited cases, the
contract inthe instant case is very limted in scope, and does not

i ncorporate any tariff provisions. As such, any relief requested

1 M nnesota Power Inc. v. Duluth, Mssabe and Iron Range
Rai | way Co., STB Docket No. 42038 (July 7, 1999), nerely states
t hat novenent governed by a rail transportation contract is
“beyond our regulatory purview under 49 U S.C. 10709(c)” w thout
providing any further analysis. Parrish & Heinbecker, Inc., STB
Docket No. 42031 (May 22, 2000), discusses the Staggers Act,
stating only that the statute renoved contract service fromthe
authority of the | CC (predecessor to the STB)

17 STB Fi nance Docket No. 33582 (Cct. 19, 1998).
11



by PCl that falls outside of the contract’ s express coverage i S not
governed by § 10709.

The second argunent nade by PCl is that all relief requested
iswthinthe contract’s coverage and therefore within the reach of
8§ 10709. In its reply to FWAR s response to PCl’'s notion to
remand, PCl contended in district court that even if the contract
does not specifically address (1) whether FWAR was required to
pl ace cars at PCl’s spur on a FIFO basis, or (2) whether FWAR is
required to place a “full spot” of ten cars at PCl’s spur each day,
the consistent conduct of the parties wunder the contract
constitutes their agreed interpretation, causing those requirenents
to be incorporated into the contract. On appeal, PClI no |onger
asserts that the parties’ prior conduct interpreted or suppl enented
the contract, arguing instead that all requested relief is within
the |anguage of the contract, nanely that the parties’ prior
conduct, as well as the Texas railroad industry’'s custons and
practices, inform what the term “switch” neans. PCl relies
primarily on the deposition testinony of Charley Godsey, the
operations manager for FWAR, to establish that the term “sw tch”
enconpasses the portion of injunctive relief that FWAR insists
falls outside of the contract. FWAR counters that the “swtch”
| anguage in the contract was solely neant to change the nunber of
days per week that sw tching services would be provided to PCl, but

does not provide an alternative definition of “swtch.”
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Under Texas |law, the primary concern of a court construing a
contract is to “ascertain the true intent of the parties as
expressed in the instrunent.”!® Even when there is neither patent
nor latent anbiguity in the wording of a contract, “[e]xtrinsic
evi dence may, indeed, be adm ssible to give the words of a contract
a neaning consistent with that to which they are reasonably
susceptible.”'® “A specialized industry termnmay require extrinsic
evi dence of the commonly under stood neaning of that termw thin the
speci ali zed industry.”2 PCl provides a string of citations to the
Godsey deposition to support its definition of “switch”. A review
of the cited portions of the record reveals, however, that Godsey
was never asked to explain or define the neaning of providing a
“switch.” H's deposition |lays out how FWAR deals with custoners
and states that FWAR (1) does not i npose denmurrage charges when the
m stakes are its own, (2) uses a FIFO nethod to determ ne which
cars to deliver, and (3) wll fill the spot available on a
custoner’s spur each day. None of this, however, is ever tied by

the deposition to the neaning of providing a “switch.”

8 Dell Conputer Corp. v. Rodriguez, 390 F.3d 377, 388 (5th
Cir. 2004); Mescalero Energy, Inc. v. Underwiters Indem General
Agency, Inc., 56 S.W3d 313, 319 (Tex. App. — Houston [1st Dist.]
2001, pet. denied).

19 Nat’l Union Fire Ins. Co. v. CBlI Indus. Inc., 907 S.W2d
517, 521 (Tex. 1995).

20 Royal Maccabees Life Ins. Co. v. Janes, 146 S.W3d 340,
345-46 (Tex. App. — Dallas 2004, pet. filed).
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Even if we were to accept PCl’s broad definition of “switch,”
the injunctive relief it seeks is still broader than that which the
contract governed. The last portion of PCl’s request seeks to
control FWAR s ability to inpose denurrage charges under any
circunstances, or in the alternative, any circunstance in which no
denurrage charges woul d accrue but for FWAR s service failures, not
just those situations in which FWAR fails either to provide a ful
spot of cars or to deliver the cars on a FIFO basis. W hold that,
at the very least, a portion of FWAR s clains are governed by the
| CCTA.

2. Conpl ete Preenption

For the district court to have renoval jurisdiction, 28 U. S. C
8§ 1441 requires that “the case be one over ‘which the district
courts of the United States have original jurisdiction.’””?t \Wether
a claim arises under federal law is a question determ ned by
reference to the plaintiff's “well-pleaded conplaint.”??2 As a
defendant nmay renove a case only if the clains could have been
brought in federal court, “the question for renoval jurisdiction
must also be determned by reference to the ‘well-pleaded

conplaint.””? “Under the well-pleaded conplaint rule, °‘federal

21 Johnson v. Baylor Univ., 214 F.3d 630, 632 (5th Cr.
2000) (citation omtted).

22 Hoskins, 343 F.3d at 772 (citing Louisville & Nashville
R Co. v. Mttley, 211 U S. 149, 152 (1908).

23 Merrell Dow Pharm, Inc. v. Thonpson, 478 U.S. 804, 808
(1986) .
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jurisdiction exists only when a federal question is presented on
the face of plaintiff's properly pleaded conplaint.””?* “As a
general rule, absent diversity jurisdiction, a case will not be
renovabl e if the conplaint does not affirmatively allege a federal

claim”? Potential defenses, including a federal statute’'s

preenptive effect, do not provide a basis for renoval.?®

In Beneficial National Bank v. Anderson, the Suprene Court

recogni zed two exceptions to this last rule: (1) when Congress
expressly provides for renoval and (2) when a federal statute
whol Iy displaces the state-law cause of action through conplete
preenption.?” The latter exception is the one that is at issue in
the instant case. As stated above, standard preenption does not
provide a basis for renoval. |In contrast, conplete preenption is
jurisdictional in nature and, as such, ®“authorizes renoval to
federal court even if the conplaint is artfully pleaded to include
solely state law clains for relief or if the federal issue is

initially raised solely as a defense.”?®

24 Hoskins, 343 F.3d at 772 (quoting Caterpillar Inc. v.
WIllianms, 482 U. S. 386, 392 (1987).

25 Beneficial Nat’|l Bank v. Anderson, 539 U S. 1, 6 (2003).

26 1d. (citing Franchise Tax Bd. of Cal. v. Construction
Laborers Vacation Trust for Southern Cal., 463 U S 1
(1983)) (enphasi s added).

27 1d. at 8.
28 Johnson, 214 F.3d at 632 (citation onmitted).
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Prior to the decision in Beneficial, we considered conplete

preenption to be a narrow exception, noting that the Suprene Court
had only recognized its existence in the areas of federal |[|abor
relations and the Enployee Retirenent Security Act of 1974

(“ERI SA") . 2° Qur pre-Beneficial test for conplete preenption

requi red the defendant to show t hat

(1) the statute contains a civil enforcenent provision
that creates a cause of action that both replaces and
protects the anal ogous area of state law, (2) thereis a
specific jurisdictional grant to the federal courts for
enforcenent of the right; and (3) there is a clear
Congressional intent that clains brought wunder the
federal |aw be renovabl e. 3°

In Hoskins, however, we nodified the test in response to the

Suprene Court’s Beneficial decision, in which the Court extended

the doctrine of conplete preenption to the National Bank Act. It
reasoned that because the National Bank Act provi des the exclusive
cause of action for clainms of usury against a national bank, al

such clains arise under federal |aw for purposes of federal

jurisdiction.3 Inlight of the decision in Beneficial, we held in

Hoski ns that the proper focus of conplete preenption analysis is on

2 1d. (citing to Avco Corp. v. Machinists, 390 U S. 557
(1968) and Metro. Life Ins. Co. v. Taylor, 481 U S. 58 (1987)).

30 |d. The district court, in concluding there was conplete
preenption, neither applied our circuit’s test nor | ooked to the
Suprene Court’s decision in Beneficial.

31 Beneficial Nat’'l Bank, 539 U.S. at 11
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whet her Congress intended that the federal action be exclusive, as
opposed t o whet her Congress intended that the clai mbe renpvabl e. 32
I n Hoski ns, we consi dered whether there is conpl ete preenption
of clains asserted under the Carnmack Amendnent to the Interstate
Commerce Act. 3 As there is neither language in the statute
expressing Congress’s intent that the Carnmack Anmendnent provide the
excl usi ve cause of action for clains arising out of the interstate
transportation of goods by a comon carrier nor any |legislative
hi story to be exam ned, we | ooked to our own cases and t hose of the
Suprene Court to determ ne whether Congress did indeed intend for
the Carmack Amendnent to provide the exclusive cause of action
holding that it did.** 1In the instant case, the plain | anguage of
8§ 10501 supports our conclusion that Congress intended actions
regarding “rates, classifications, rules (including car service,
i nterchange, and other operating rules), practices, routes,
services, and facilities of such carriers”® to be governed

exclusively by the | CCTA. The House Report on the proposed | CCTA

32 Hoskins, 343 F.3d at 776. Qur holding in Hoskins,
reversing our prior holding that the Carnmack Anendnent did not
support conplete preenption, reflects Justice Scalia’s concl usion
that the majority’s holding in Beneficial makes finding conplete
preenption easier than existed under Taylor. Beneficial Nat’l
Bank, 539 U S. at 16-19 (Scalia, J., dissenting).

3% 49 U S.C. 8§ 14706. Section 14706 resides under the part
of the | CA governing Mdtor Carriers. The Carmack Anmendnent al so
nmodified the Rail part of the ICA 49 U S. C § 11706.

34 Hoskins, 343 F.3d at 776.

3% 49 U . S.C. § 10501(b)(1).
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al so supports the conclusion that the | CCTA provi des the excl usive
cause of action:

[ Section 10501] replaces the railroad portion of forner
Section 10501. Conform ng changes are nade to reflect
the direct and conplete pre-enption of State econonic
regul ation of railroads. The changes include extending
exclusive Federal jurisdiction to matters relating to
spur, industrial, team switching or side tracks fornerly
reserved for State jurisdiction under former section
10907. The fornmer disclainer regarding residual State
police powers is elimnated as unnecessary, in view of
the Federal policy of occupying the entire field of
econom c regul ation of theinterstaterail transportation
system Al though States retain the police powers
reserved by the Constitution, the Federal schene of
econom c regulation and deregulation is intended to
address and enconpass all such regulation and to be
conpl etely excl usive. 3

In light of the plain |anguage of the statute and its |legislative
history, and in accordance with our holding in Hoskins, we hold
that the conplete preenption doctrine applies. And, as the | CCTA
provi des the exclusive cause of action for PCl’s non-contractual

relief, we hold that those clains only arise[] under federal |aw
and could, therefore, be renoved under 8 1441.’"3% The district
court’s denial of remand was thus appropriate.

C. PCl’s Prelimnary I njunction Request

% HR Rep. No. 104-311, at 95-96 (1995). The Conference
Report enphasi zed that the conference version of the bill was
meant to preserve the exclusivity of federal renedies in the area
of rail regulation that existed prior to the passage of the
| CCTA. H R Cow. Rep. No. 104-422, at 167.

37 Hoskins, 343 F.3d at 778 (quoting Beneficial, 539 U S. at

11).
18



We review the denial of a prelimnary injunction for abuse of
di scretion.®*® “Even though ‘the ultimte decision whether to grant
or deny a prelimnary injunction is reviewed only for abuse of
di scretion, a decision grounded in erroneous legal principles is
revi ewed de novo.’' "3

To obtain a prelimnary injunction, the applicant nust show
(1) a substantial |ikelihood that he will prevail on the nerits,
(2) a substantial threat that he will suffer irreparable injury if
the injunction is not granted, (3) that his threatened injury
out wei ghs the threatened harmto the party whomhe seeks to enjoin,
and (4) that granting the prelimnary injunction will not disserve
the public interest.* “We have cautioned repeatedly that a
prelimnary injunction is an extraordi nary renedy whi ch shoul d not
be granted unless the party seeking it has ‘clearly carried the
burden of persuasion’ on all four requirenments.”*

PCl fails to establish that there is a substantial |ikelihood
that it will prevail on the nerits. As the district court noted in
its denial of the injunction, PCl never submtted the contract to

the court for it to review. Wthout the contract, the district

38 Lake Charles Diesel, Inc. v. General Mtors Corp., 328
F.3d 192, 195 (5th Gr. 2003).

% 1d. (quoting Wonen’s Med. Ctr. v. Bell, 248 F.3d 411, 419
(5th Gr. 2001)).

40 1d. at 195-96.

41 1d. at 196 (quoting Mss. Power & Light Co. v. United Gas
Pipe Line Co., 760 F.2d 618, 621 (5th Gr. 1985)).
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court could not possibly eval uate whether PCl was |ikely to prevai
onthe nerits. In addition, PCl fails to showthat it would suffer
irreparable injury if an injunction were not granted. PCl’s doom
and- gl oom prediction that without an injunction it would | ose the
use of the track and be forced out of business is not borne out by
the record and the briefs. The only consequence of contract
cancel |l ati on appears to be a reversion to the terns and conditions
provided by the federal tariff that governs such operations. Any
damage resulting froma shorter period before denmurrage i s charged
can be conpensated for nonetarily.* W hold that there was no
abuse of discretion by the district court in denying the injunction
sought by PCl.
D. Failure to Conduct a Hearing

PCI nmakes the additional argunent that the district court
erred in failing to conduct a hearing before denying its notion for
a prelimnary injunction. Federal Rule of G vil Procedure 65(a)(1)
specifies that “[n]Jo prelimnary injunction shall be issued w t hout
notice to the adverse party.” “We have interpreted the notice
requi renment of Rule 65(a)(1l) to nean that ‘where factual disputes

are presented, the parties nust be given a fair opportunity and a

42 See Morgan v. Fletcher, 518 F.2d 236, 240 (5th Gr. 1975)
(citations and quotations omtted) (“Mere injuries, however
substantial, in terns of noney, tinme and energy necessarily
expended in the absence of a stay, are not enough. The
possibility that adequate conpensatory or other corrective relief
wll be available at a later date, in the ordinary course of
litigation, weights heavily against a claimof irreparable
harm ).

20



meani ngful hearing to present their differing versions of those
facts before a prelimnary injunction my be granted.’”*

PCl relies on our decision in Commerce Park as support for its

contention that, before a prelimnary injunction notion can be

deni ed, a hearing nust be held. In Commerce Park, however, we

merely assunmed for the purpose of our analysis that Rule 65
required that a hearing be held prior to the denial of a notion for
a prelimnary injunction.* The plaintiff has the burden of
introducing sufficient evidence to justify the grant of a
prelimnary injunction.* PCl’s notion for a prelimnary injunction
was predicated on the breach of a contract that was never put
before the district court. PCl also failed to adduce any probative
evidence that it would suffer irreparable injury in the absence of
an injunction; its only factual offering was the conclusiona
statenent that the denurrage charges woul d be too costly for it to
remain in business. PCl's failure to introduce the contract into

evidence and its failure to establish the existence of a factual

43 Kaepa, Inc. v. Achilles Corp., 76 F.3d 624, 628 (5th Cr.
1996) (quoting Commerce Park at DFW Freeport v. Mardian Constr.
Co., 729 F.2d 334, 342 (5th Cr. 1984)).

44 Commerce Park, 729 F.2d at 341.

45 Canal Authority of the State of Florida v. Callaway, 489
F.2d 567, 578-79 (5th Gr. 1974).
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di spute on the question whether it would suffer irreparable injury
made a hearing unnecessary. 4

The district court’s orders denying PCl’s notion for renmand

and denying PCl's notion for a prelimnary injunction —i ncl udi ng
its refusal to conduct a hearing —are, in all respects,
AFFI RVED.

46 Kaepa, Inc., 76 F.3d at 628 (“If no factual dispute is
involved . . . no oral hearing is required.”).
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