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This case stens from an allision' between MV DI ANE QAK, a
vessel now owned and operated by Teco Barge Line, Inc., and a wharf
owned by Dow Chem cal Conpany (“Dow’). The allision caused severe
damage to the wharf. Consequently, MV DIANE QAK? filed a petition
for limtation of liability; Dow countered by filing a claimin the
limtation proceeding seeking recovery of the damages sustained
fromthe allision. Thereafter, MV DI ANE OQAK brought suit in rem
against three other vessels on the river that norning and in
personamagai nst related interests, alleging that those vessel s had
so enbarrassed her navigation as to be contributory and proxi nate
causes of the allision and thus deserving of sone liability for the
damages incurred by Dow.

After a bench trial solely on the question of liability, the
district court found that the MV DI ANE CAK was solely at fault for
the allision. MV DIANE QAK tinely appeals contending that the
district court: (1) erroneously applied a presunption of fault
against her; (2) erroneously relied on the “last clear chance”
doctrine to excuse negligence on the part of the other vessels; and
(3) failed to properly apply controlling principles of proximte

causation and conparative fault anongst all of the vessels.

1 “An allision is a collision between a nobving vessel and a
stationary object.” THows J. SCHOENBAUM, ADM RALTY & MARITIME LAW 8§ 14-
2 (4th ed. 2004).

2 For the sake of clarity, we, like the parties, generally refer
to each of the vessels and their respective interests sinply by
referring to the vessel itself.
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Finding no reversible error, we affirm
| . BACKGROUND

On the norning of March 5, 2001, four vessels traveling on the
M ssissippi River converged on 35 MIle Point. Two of those
vessels, the MV DI ANE QAK and the MV GOTLAND SPIRI T were headed
south, down the river. The other two, the MV G NNY STONE and t he
DONAU were headed north, up the river. It is undisputed that al
four vessels safely passed 35 Mle Point. It is also undisputed
that the MV DIANE OAK allided with the Dow wharf two mles and
nearly sixteen m nutes downriver from35 M| e Point.

In this case, the district court determ ned that as the | ead
sout hbound vessel, MV DI ANE QAK was t he privil eged vessel and thus
had the ri ght-of -way over each of the other three vessels. Second,
the court determned that with this privilege, the MV DI ANE OQAK
was under a concomitant obligation to give instructions to the
ot her vessels as to the manner and place of neeting and passing.
See Inland Navigation Rule 9(a)(ii), 33 U.S.C. §8 2009(a) (“A power -
driven vessel operating in narrow channels . . . and proceeding
down-bound wth a followng current shall have the right-of-way
over an up-bound vessel, shall propose the nmanner and place of
proper passage, and shall initiate the maneuvering signals . . . as
appropriate.”) (enphasis added). Cting MV DIANE OAK' s failure to
“adequately direct the traffic in this area that norning” and to

“give adequate and tinely instructions on the place and manner of
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passing,” the district court identified MV DIANE QAK's failure to
adhere to her duties as the | ead sout hbound vessel as “the primary
problent in this allision.

Specifically, the district court faulted MV DI ANE QAK for
allowing MV GOTLAND SPIRIT to overtake her so close to the Point
wth both vessels traveling at high speeds. According to the
court, this created a situati on where MV GOTLAND SPI RI T becane t he
privileged vessel and allowed MV GOTLAND SPIRIT to keep MV G NNY
STONE on the Point (for a port to port passing, instead of the
starboard passing MV DI ANE CAK arranged with MV G NNY STONE), as
well as allowing GOTLAND SPIRIT to direct traffic and permt DONAU
to cone up to the Point. Simlarly, the court also faulted MV
DI ANE QAK for m scal culating the speed and | ocati on of the various
vessel s, an error that caused all four vessels to cone up on the
Poi nt around the sane tine and that, according to the district
court, could have been avoided had MV D ANE OAK held MV G NNY
STONE bel ow the Point or conmunicated earlier wwth MV DONAU and
hel d her up bel ow t he Point.

The district court then turned its attention to the conduct of
the other vessels, stating that their liability, if any, “boils
down to two relatively sinple factual issues to be resolved.” The
first being, “whether or not any neglect or fault that did occur on
the part of the G NNY STONE and/ or NOBRA 56 [MV GOTLAND SPI RIT]
had anything to do with proximately causing the allision that |ater
occurred.” The district court answered this first question in the
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negative, and in so doing relied on the testinony of MV D ANE
QAK's pilot, Captain Couey, in which he admtted—after being
i npeached with his prior deposition testinony—that he had “all the
chance in the world” to successfully navigate “35 Ml e Point but
for the actions of DONAU.” Thus the district court held that:

in all probability, regardless of what had gone on up

until that the action of the DONAU com ng upriver, the

upriver tanker, [Captain Couey] would have safely

navi gated the Point despite the fact that the G NNY STONE

was right on the Point and despite the fact that NOBRA 56

[ MV GOTLAND SPI RI T] had cone downriver at what the DI ANE

QAK cl ains was too fast a speed and passed her too cl ose

to the Point. That passing had occurred and it’s obvi ous

to me that the DI ANE QAK at that point had plenty of room

to clear that Point.

I n essence, then, the court found that even assum ng arguendo t hat
both MV GOTLAND SPIRIT and MV G NNY STONE were in sone respects
at fault, that fault would only be fault in the abstract to the
extent it was neither a contributory nor proximate cause of the
subsequent allision.

The second question for the district court was whether the
nort hbound MV DONAU enbarrassed the navigation of MV D ANE QAK,
wthits fault thereby being a contributory and proxi nate cause of
the subsequent allision wth Dow s wharf. In answering this
question, the district court examned the evidence supporting
Captain Couey’s claimthat, as he was trying to navi gate around 35
Ml e Point, the northbound MV DONAU passi ng starboard to starboard

had initially noved to the west bank to all ow her roomto pass, but

then for sone unexpl ai ned reason suddenly veered back directly at
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the stern of DIANE OAK' s tow.
The district court explicitly rejected Couey’ s testinony on
this score:
| just find not credible that testinony because it seens
tonme that, first of all, if the DONAU and t he DI ANE OAK
had passed within 20 feet of each otherSSthat’s al nost
“reach out and touch” distance between these two
vessel sSSthen there would have been a |ot of .o
excited utterances . . ., a lot of noise, a lot of
racket, or scream ng over those VHF radios. There would
have been bells and whi stles and energency signals. You
woul d have expected there woul d be sonething | didn’t see
and | didn’t hear that nmakes ne believe the passing was
not nearly that close.
The court thus concluded, “So | think the preponderance of the
credi bl e evidence i s that the passing, although perhaps closer than
woul d be an ideal situation, was certainly not 20 feet and was
probably nore |ike somewhere between 125 and 150 feet away.
.[and] the actions of the DONAU NOBRA 97 did not enbarrass the
navigation of the DI ANE OAK or her tow and was not a proximte
cause of the subsequent allision.” Having thus resolved the two
factual disputes, the court concluded that “the sole fault in the
allision was the negligence of the DI ANE OQAK.” MV DI ANE QAK
timely appeal s.
1. ANALYSI S

“The standard of reviewfor a bench trial is well established:

findings of fact are reviewed for clear error and | egal issues are



reviewed de novo.”® Furthernore, this court reviews a district
court’s findings of fact regarding the respective fault, if any, of
each of the four vessels and whether they were contributory and
proxi mate causes of the allision for clear error.*

The MV D ANE OAK challenges both the district court’s
findings of fact and conclusions of |aw on appeal. Specifically,
MV DI ANE QAK contends that the district court: (1) erroneously
applied the Oegon presunption of fault against her; (2)
erroneously relied on the “last clear chance” doctrine to excuse
negligence on the part of the other vessels; and (3) failed to
properly apply controlling principles of proxinmte causation and
conparative fault. W address each contention in turn.

A The Oregon

MV DIANE QAK's first contention on appeal is that the
district court erroneously applied the presunption of fault
announced in The Oregon, 158 U. S. 186 (1895), against her and thus

in favor of the three other vessels.® Applying this presunption of

3 Kona Tech. Corp. v. S. Pac. Transp. Co., 225 F.3d 595, 601
(5th Gr. 2000).

4 See Fep. R CQGv. P. 52(a); Avondale Indus. v. Int’l Marine
Carriers, Inc., 15 F. 3d 489, 492 (5th Gr. 1994) (“In an admralty
actiontried by a court without a jury, the factual findings of the
District Court are binding unless clearly erroneous. Questi ons
concerni ng the exi stence of negligence and causation are treated as
factual issues subject to the clearly erroneous standard.”).

5> It is inportant to distinguish at the outset between the
presunption of fault announced in The Oregon and t he presunpti on of
causati on announced in The Pennsylvania; the latter case hol ding
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fault was error, she contends, because the Oregon rul e shoul d apply
only in favor of the damaged stationary object and therefore is
i napposite given the facts at hand: where liability is uncontested
as between the danaged stationary object and the alliding vessel
and the only question (beyond the extent of damages sustained by
the stationary object) is liability for the allision as between the
navi gati ng vessels.

We concl ude, however, that we need not decide the
applicability vel non of the Oregon rule in order to resolve this
appeal . “Evidentiary presunptions . . . are designed to fill a
factual vacuum Once evidence is presented . . . presunptions

becone superfl uous because the parties have introduced evidence to

that a vessel in violation of a statutory rule designed to prevent
collisions bears the burden of showng “not nerely that her fault
m ght not have been one of the causes, or that is probably was not,
but that it could not have been.” The Pennsylvania, 86 U S. 125
(1874). Conpare SCHOENBAUM, ADM RALTY AND MARI TI ME LAW, 8§ 14-3, at 104-05
(classifying the rule of The Oregon as a “presunption of fault”
akin to the comon |aw doctrine of res ipsa loquitor “primarily
applicable in allision cases,” which “creat[es] a rebuttable
presunption of negligence on the part of a party who is in
exclusive control of an instrunentality with regard to a m shap
that ordinarily does not occur in the absence of negligence”)
(emphasi s added), with id. at 8 14-3, at 101 (classifying the rule
of The Pennsylvania as not establishing a rule of fault but as
being “limted to causation”) (enphasis added), and DaviD W ROBERTSON
ET AL, ADM RALTY AND MARITIME LAW IN THE UNITED STATES 384 (2d ed. 2001)
(describing the rule of The Pennsylvania as creating “a strong
presunption that the statutory violation was a cause in fact of the
accident,” and di stinguishing this rule fromthe common-| aw concept
of negligence per se fanously applied in Martin v. Herzog, 126 N. E.
814 (N.Y. 1920) (Cardozo, J.)).
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di spel the nysteries that gave rise to the presunptions.”?®

In this case, the outcone-determ native questions in this
allision case concern: (1) breach of the duty of care on the part
of the four vessels, and (2) causation, wth causation having sub-
el enments of: (a) cause in fact and (b) proximate or |egal cause.
And on all of these scores, the district court considered all of
the evidence presented at trial and nade specific findings. So
even though the court may have framed its breach anal ysis through
the lens of the Oregon rule, the court neverthel ess nmade fi ndi ngs
of duty, breach, and causation regarding MV DI ANE OAK and each of
the other three vessels independent of that presunption that
account for the result it reached. These findings, therefore,
properly cabined the scope of the Oegon rule, which speaks
explicitly only to a presuned breach on the part of the alliding
vessel ,” and is not a presunption regardi ng either the question of

causation (either cause in fact or |egal cause) or the percentages

6 See Rodi Yachts, Inc., 984 F.2d at 887; see also GRIFFIN, THE
AVERI CAN LAW OF CoLLisioN, 8§ 25, at 43 (“Such ‘presunptions’ are, of
course, not rules of |law or even of evidence. They nerely express
i nferences of fact, based on experience and probabilities, and
their only effect is to put upon the vessel subject to the
presunption the burden of going forward with evidence to showt hat,
inthe particular case, the inference is unwarranted.”); id. ("“The
exact scope and operation of these prima facie presunptions are to
cast upon the party agai nst whom they operate, the duty of going
forward in argunment or evidence, on the particular point to which
they relate.”).

" The Oregon, 158 U.S. at 197-98.
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of fault assigned parties adjudged negligent.?

Because the district court did not erroneously apply the
O egon presunption here, the only available basis for this appeal
becones the propriety of the district court’s findings regarding
the respective fault of each of the four vessel s and whet her any or
all of that fault was a contributory and proximate cause of the
allision.?® Evaluating the propriety of the district court’s
findings requires this court to consider MV D ANE CAK s second
contention on appeal, viz., that the district court’s proximte
cause analysis with regard to the MV GOTLAND SPIRIT and the MV
G NNY STONE anpbunted to an application of the |ast clear chance
doctri ne.

B. Last C ear Chance

MV DIANE OAK contends that the district court erroneously
excused acknow edged negligent conduct on the part of each vessel
“by essentially invoking, [the] discredited l|last clear chance
doctrine,” in finding that:

[I]n all probability, regardless of what had gone on up

until that the action of the DONAU com ng upriver, the

upriver tanker, [MV D ANE QAK] would have safely

navi gated the Point despite the fact that the G NNY STONE

was right on the Point and despite the fact that NOBRA 56

had conme downriver at what the DI ANE OAK cl aims was too

fast a speed and passed her too close to the Point. That
passing had occurred and it’'s obvious to ne that the

8 1d.; see al so ScHOENBAUM ADM RALTY AND MARI TI ME LAW, § 14-3, at 104-
05.

 See Fep. R Cv. P. 52(a); Avondale Indus., 15 F.3d at 492.
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DI ANE QAK at that point had plenty of roomto clear that
Poi nt .

Wiile we agree with the MV DIANE OQAK that the last clear
chance doctrine is obsolete in light of admralty’ s conparative
fault regime, we do not share MV DI ANE QAK' s view of the rationale
enpl oyed by the district court in assessing liability for the
damage to Dow s wharf. Specifically, we do not read the record of
the district court’s reasoning as indicating that the district
court found all of the vessels at fault in causing the accident or
that the court excused certain fault on the part of MV GOTLAND
SPIRIT and MV G NNY STONE because that fault was slight relative
to the fault the court attributed to MV DIANE OAK. Instead, it
appears clear to us that the district court found that any
negl i gent conduct of these two vessels, assum ng that either vessel
was negligent, was not a proximate cause of the subsequent
allision. Thus the district court applied a valid rule of |egal
causation, not a rule of major or mnor fault as the traditional

(and now di scredited) |ast clear chance cases did.?°

10 See Crawmford v. Indian Towing Co., 240 F.2d 308 (5th Cir.
1957) (“Were, as here, an act is negligent, but is not the
proxi mate cause of the injury, it is nerely a condition. As such
it is not the basis of liability.”); Am River Trans. Co. v. Kavo
Kal i akra SS, 148 F.3d 446, 450 (5th Cr. 1998) (“To be sure, the
presence of the barges in this case was a but-for cause of the
allision . . . . But in admralty, the ‘fault which produces
liability nmust be a contributory and proxinmate cause of the
collision, and not nerely fault in the abstract.’”) (quoting Inter-
Cities Navig. Corp. v. United States, 608 F.2d 1079, 1081 (5th Gr.
1979)); see also In re Kinsman Transit Co., 338 F.2d 708 (1964) (2d
Cr. 1965) (distinguishing two |ines of cases where courts enpl oyed
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In sum we conclude that the district court’s findings that
nei ther the GOTLAND SPIRIT nor the G NNY STONE were at fault for
t he subsequent allision is not the product of an application of the
di scredited last clear chance doctrine. Rat her, the district
court’s findings are the result of a valid proximate cause
anal ysi s. Whet her the district court’s proxi mate cause findings
are clearly erroneous based on the evidence in the record, is a
separate question. And, answering that question fortuitously
inplicates the MV DIANE OAK's third and final contention on
appeal .

C. Proxi mate Cause

MV DI ANE QAK contends that the district court’s finding that
she was solely at fault for the allision is clearly erroneous.
Intertwined with this contention is DIANE OAK's claim that the
district court failed to consider the various violations of the
Inland Rules commtted by the other three vessels, and thus fail ed
to apply the presunption of cause in fact announced in The

Pennsyl vania, 86 U. S. 125 (1873). After reviewing the record, we

the phrase “last clear chance” and finding that sonetines it was
not “clear that the fault of the exonerated vessel was a ‘cause’ in
the sense that the accident was within the risk that nade her
action negligent,”); Etta M Davidson, Last Clear Chance in
Admralty: A Dyvided Doctrine, 66 Tex. L. Rev. 133, 157 (1987)
(noting that while the [ ast clear chance doctrine has been used as
an escape valve from the divided damages rule it has also
historically “enbodied a rule of legal causation: liability does
not attach to a ship in an i nproper position when that position was
not the |legal cause of the collision.”).
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di sagr ee.

In her brief, MV DI ANE OAK argues various violations of the
Inl and Rul es comm tted by each of the other three vessels, and then
charges error to the district court’s failure to apply the
Pennsyl vania rul e, by which a vessel in derogation of a statutory
rule bears the burden of denonstrating that its fault could not
have been the cause in fact of the casualty. “The Pennsyl vani a
established a sonetines awesone rule of causation in maritine
collision upon the showing of any statutory violation.” But
“methods of rebutting the rule are not few or tightly
circunscribed.”!? |Indeed, this Circuit has |l ong adhered to t he vi ew
t hat :

The Pennsylvania did not intend to establish a hard and

fast rule that every vessel guilty of a statutory fault

has the burden of establishing that its fault could not

by any stretch of the imagination have had any causa

relation to the collision, no matter how specul ative

i mprobabl e, or renote. 3
“As this Crcuit’s progeny of The Pennsyl vani a reveal s, fault which

produces liability must be a contributory and proxi mate cause of

the collision, and not nerely fault in the abstract.”

11 Bd. of Commr’s of Port of New Ol eans v. MV FARVBUM 574 F. 2d
289, 297 (5th Cir. 1978).

2] d.

13 Conpani a De Maderas De Cai barien v. The Queenston Hei ghts, 220
F.2d 120, 122-23 (5th Gr. 1955).

4 MV Farnmsum 574 F.2d at 297; see also G GLMRE & C. BLACK, THE
LAWOF ADM RALTY, at 494 (2d ed. 1975).
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Applying this precedent to this case, we conclude that the
district court correctly recognized that fault in the abstract does
not give rise to liability.? Instead, the fault nust be a
contributory and proximate cause of the damages sustained.®
Consequently, the fulcrum upon which this last issue on appea
turns is whether the district court’s findings resulting fromits
causation analysis were clearly erroneous.

“A finding is clearly erroneous when, although there is
evi dence to support it, thereviewing court is left with a definite
and firmconviction that a m stake has been conmitted.”!® Her e,
district court answered the question of whether any neglect or
fault of the MV G NNY STONE or MV GOTLAND SPIRI'T was a proxi nmate
cause of the allision with the Dow wharf in the negative. 1In so

doing, the district court relied on Captain Couey’s own testinony

15 Moreover, the presunptionis ultimately irrelevant insofar as
DI ANE OQAK herself violated various Inland Rules, nost notably by
her failure to direct the manner and neans of passing pursuant to
Rule 9 and 14(a), and thus the presunption would apply in both
directions, essentially cancelling out any inpact. Cf.  Rodi
Yachts, 984 F.2d at 887 (“The nethod of decision by presunptions
could not work in this case, where each party is arned wth a
presunption . . . .”); id. (commenting that “[w] here presunptions
cl ash, they disappear”).

1 MV FARVBUM 574 F.2d at 297.

17 See Avondale Indus., 15 F.3d at 492 (“In an adnmiralty action
tried by a court without a jury, the factual findings of the
District Court are binding unless clearly erroneous. Questions
concerni ng the exi stence of negligence and causation are treated as
factual issues subject to the clearly erroneous standard.”).

8 \Wal ker v. Braus, 995 F.2d 77, 80 (5th Gr. 1993).
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that but for MV DONAU s enbarrassing the MV DIANE QOAK s
navi gation, he would have safely navigated 35 MIle Point.
Furthernore, we observe that Captain Couey’ s accident report
prepared imedi ately after the incident failed to nention the MV
GOTLAND SPI RI' T or any sout hbound river traffic at all. Thus, based
on the record, we are not convinced that the district court nade a
m st ake when it concluded that the allison between the MV DI ANE
QAK and the Dow wharf was not proxi mately caused by the actions of
the MV G NNY STONE and the MV GOTLAND SPIRIT.

Simlarly, based on the evidence in the record, we do not
conclude the district court was m staken when it concl uded that the
MV DONAU s actions did not enbarrass MV DI ANE QAK' s navi gation in
order for those actions to be a proximate cause of the allision.
This conclusion rested alnost entirely on the district court’s
credibility determ nation on the specific issue of how close the
ships were during their starboard to starboard passing. The
district court explicitly found incredible Captain Couey’s
testinony that MV DONAU veered at the MV DIANE QAK's tow within
as close as 20 feet; instead, the district court credited the
testinony of the MV DONAU s pilot and his shipmte, the gist of
which was that the passing was not within 20 feet but instead
closer to 150 feet. The district court also found Captain Couey’s
claim that the MV DONAU enbarrassed his navigation incredible

because Captai n Couey di d not conpl ai n about that navigation, i.e.,
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by soundi ng an al armor ot herwi se expressing his di spleasure, until
after the allision.

Credibility determnations are the province of the trier of
fact, which in this case is the district court.!® Moreover, our
review of that credibility determnation and the concomtant
proxi mate causation finding is for clear error, not just nere
error.? Thus, even though a different fact finder may have reached
a different conclusion regarding MV DIANE QAK's claimthat the MV
DONAU enbarrassed her navigation, we can only reverse if we have a
“definite and firmconviction that a m stake has been nmade.”? In
this case, we are neither firmy nor definitely convinced that a
m stake has been nade with respect to the district court’s
determnation that the MV DONAU did not proximtely cause MV
DIANE QAK's allision with Dow s wharf. Accordingly, the district

court’s final judgnent is AFFI RVED.

19 See Canal Barge Co. v. Torco Gl Co., 220 F.3d 370, 378 (5th

Cr. 2000); Orduna S. A v. Zen-Noh Grain Corp., 913 F. 2d 1149, 1154
(5th Gr. 1990).

20 See, e.g., Reich v. Lancaster, 55 F.3d 1034, 1045 (5th Cr.
1995) (citing Anderson v. Cty of Bessener, 470 U S. 564, 573-74,
(1985)); Inre Placid G| Co., 158 Bankr. 404, 412 (N.D. Tex. 1993)
(“This court does not find facts. Neither is it free to view the
evidence differently as a matter of choice.”); EEE OC v. dear
Lake Dodge, 25 F. 3d 265, 270 (5th Cr. 1994) (“W are not permtted
to re-wei gh the evidence on appeal sinply because we disagree with
the choices made by the district court.”).

21 Braus, 995 F.2d at 80.
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