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No. 04-21013

IN THE MATTER OF: JOSEPH C. COPPQOLA,

Debt or .
JOSEPH C. COPPCLA,
Appel | ant,
V.
SHERI LYN BEESON,
Appel | ee.

Appeals fromthe United States District Court
for the Southern District of Texas

Bef ore GARWOOD, JONES, and PRADO, Circuit Judges.
PER CURI AM

I n these consol i dated appeal s, Debtor Coppol a chal | enges
a judgnent denying his retirement annuity account exenption in

bankruptcy and a separate judgnent that the sane account is not a



“retirenment systenf account under Chapter 821 of the Texas
Gover nnment Code, protected fromthe consequences of assignnents or
pl edges. For the reasons stated herein, we AFFIRM the | ower
courts’ judgnents.
BACKGROUND
On Qctober 11, 1999, Joseph C. Coppol a and his wi fe Sher
Lyn Beeson divorced. The divorce decree provides for fifty-three
nonthly alinony paynents of $4,000, totaling $212, 000, which were
decl ared deducti ble from Coppol a’ s taxable incone and i ncluded as
t axabl e i ncone to Beeson. Coppola owned a retirenent account as a
faculty nenber enployed by a state-supported educational
institution; the account served as an alternative to his
participation in the Texas Teachers Retirenent System He
assi gned/ pl edged funds fromhis Optional Retirenent ProgramAccount
(“ORPA"), a qualified enpl oyer 8403(b) retirenent plan,! to Beeson
as security for the alinony paynents. The divorce decree provides:
Security for Alinony —The paynents of alinony as set out
herein shall be secured by all interest held by Paying
Party [Joseph C. Coppola] in Aetna 1353674182292
retirenment fund. Said retirenent held in the nane of
Joseph C. Coppola in an amobunt not | ess than $212, 000. 00.
Moreover, the parties agree and it is ORDERED that
Joseph C. Coppola shall continue to pay to the naned
Recei ving Party, Sheri Lyn Beeson, as the beneficiary of
saidretirenment fund until the full anmount of the alinony

obl i gation has been paid.

The account was then worth over $640, 000.

! A 8§ 403(b) retirement plan is one that conplies with the requirements
of & 403(b) of the Internal Revenue Code (hereafter, “I.RC").
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Coppol a made al i nony paynents for approximately fourteen
nmont hs. Around Decenber 2000, he stopped paynent and began
W t hdrawi ng substantial suns from the ORPA Pursuant to the
default and accel eration provisions of the decree, Beeson filed an
action in state court to recover the funds. On Cctober 11, 2001,
Coppola retaliated with a Chapter 7 bankruptcy petition and cl ai ned
an exenption for his ORPA under Tex. Prop. CoDE ANN. 8§ 42.0021.
Trustee Ronald J. Sommers and Beeson filed objections to the
exenpti on.

Fol | om ng an adversary proceedi ng, the bankruptcy court
found that:

pursuant to Section 72(p) of the Internal Revenue Code,
the anobunt of the agreed pl edge or assignnent is deened
to have been received by Debtor as a distribution from
the OPR account . . . the anmounts deened to have been
distributed are no | onger part of a qualified plan, and
therefore, may not be exenpted by Debtor under Texas
Property Code Section 42.0021.
The district court affirnmed this judgnent.

Beeson was required to fil e anot her adversary proceedi ng
asserting the non-dischargeability of her alinony paynents under
11 U.S.C. 8§ 523(a)(5) and the validity of her security interest in
Coppola’s ORPA. After atrial on the issues, the bankruptcy court
again rul ed for Beeson. The district court affirned that judgnent,
additionally holding that the ORPA is not a “retirenent systent
within the neaning of Chapter 821 of the Texas Governnent Code.

Coppol a has appeal ed both judgnents.



STANDARD OF REVI EW
Appl ying the sane standards as the district court, we
review t he bankruptcy court’s concl usions of |aw de novo, and its

findings of fact for clear error. |In re Young, 995 F.2d 547, 548

(5th Gr. 1993). A bankruptcy court’s factual findings nust be

uphel d unl ess, considering all the evidence, this court forns “a
definite and firmconviction that a m stake has been nade.” |d.
DI SCUSSI ON

The first issue, logically, is whether Beeson has a valid
security interest in the assigned/pledged portion of Coppola’s
ORPA. Thereis little point in our determ ning whether the ORPA i s
exenpt fromcreditors if Texas | aw prevents the account, as Coppol a
contends, from being assigned or pledged.

Coppol a contends that t he assi gned/ pl edged portion of the
ORPA constitutes a “retirenment account” under Texas Gover nnent Code
Chapter 821, and thus subject to § 821.005, a provision that bars
assi gnnent of such accounts. W di sagree. Mor eover, even if
8§ 821.005 shielded the ORPA as a retirement account, Texas |aw
excepts divorce decrees fromthe anti-assi gnnent provision.

Texas CGovernnent Code Chapter 821 governs the Texas
Teachers Retirenent System plan. Coppola s ORPA, however, is an
i ndividualized annuity alternative plan provided to the faculty of
hi gher education institutions and educati onal adm ni strators under

t he separate framework of Chapter 830. Unlike Chapter 821, Chapter



830 lacks an anti-assignnent provision. Coppol a’ s anal ogi cal
argunents based on, e.qg., Tex. Govr. CooE ANN. 8 659.121(6) (benefit
repl acenent pay), are inapposite and his argunents regardi ng ot her
Texas Governnent Code provi sions are unavailing because i ndivi dual
account plans such as the ORPA at issue are excluded from
consideration under these provisions. See Tex. Gov. CoE ANN
§ 801. 001. | f anything, the cross-references that conbine both
types of retirenment accounts suggest strongly, under standard
canons of statutory construction, that the |legislature intended to
omt Chapter 830 plans fromthe scope of 8§ 821.005. Finally, even
if generally applicable, anti-assignment provisions |ike that
enbodied in 8§ 821.005 were “not enacted to shield retirenent
benefits fromcourt orders dividing the anounts to becone payabl e
and ordering direct paynent of a spouses’s conmmunity interest.”

Irving Fireman's Relief and Retirenent Fund v. Sears, 803 S.W2d

747, 749 (Tex. App.-Dallas 1990). In lrving, the court also held
that spendthrift provisions “are |limted to protection of the
benefits fromthe annuitant’s creditors and assignees.” The wfe
was held to be neither a creditor nor an assi gnee, but the owner of
a community interest in the fund. [d.

Not only was Coppola’ s interest in his ORPA assignable,
but it was in fact validly pledged to secure Beeson’s alinony by
the terns of the divorce decree, and the security interest was
perfected, in lieu of U C C conpliance, by the divorce judgnent.
See Tex. Bus. & Cow Cobe, ANN. 8 9.104(8) (excepting interest created
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by court judgnent fromthe perfection requirenents of Article 9);

Goetz v. Goetz, 567 S.W2d 892, 895 (Tex. G v. App.-Dallas 1978)

(holding that a debtor’s right in collateral may be transferred by
court order).

Coppola next asserts that the ORPA is exenpt from
creditors in bankruptcy pursuant to 11 U S. C 8§ 522(b), which
i ncor porates exenptions authorized by federal, state or |ocal |aw
In pertinent part, Tex. Pror. CobE ANN. 8§ 42. 0021 provides that:

(a) . . . aperson's right to the assets held in or to
recei ve paynents, whether vested or not, under any
stock bonus, pension, profit-sharing, or simlar
pl an, including a retirenent plan for self-enployed
i ndividuals, and wunder any annuity or simlar
contract purchased with assets distributed from
that type of plan, and under any retirenent annuity
or account described by Section 403(b) . . . 1is
exenpt from attachnment, execution, and seizure for
the satisfaction of debts wunless the plan
contract, or account does not qualify under the
applicable provisions of the Internal Revenue Code
of 1986.

Coppola’s ORPAis thus exenpt unless it failed to qualify under the
applicable I .R C. provision at the tinme the 8§ 42. 0021 exenpti on was
cl ai med.

Coppol a mai ntai ns that various provisions of federal |aw
treat an assi gnnment/pl edge of assets froma qualified enployer plan
as a loan fromthe plan to the individual, which is considered a
“deened distribution,” as opposed to an “actual distribution” for
t he purposes of exenption under |I.R C. 88 401, 401(k)(2)(B), 402,
and 403(b)(11). The Trustee and Beeson do not contest the deened
di stribution status of the assi gnnment/pl edge. They contend i nstead
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t hat the Debtor’s conveyance converted t he assi gned/ pl edged portion
of the ORPA into a non-tax qualified sum resulting in tax
consequences to Coppol a and effectively renoving the funds fromthe
account, rendering that portion of the ORPA non-exenpt under Texas
| aw. To resolve this dispute, we turn to the federal tax
provi si ons.

Coppol a’ s assi gnnent of $212,000 fromhis § 403(b) ORPA
as security for the alinony due wunder his divorce decree
constituted a loan within the neaning of I.RC 8 72(p)(1)(B)
That section provides that:

(B) Assignnments or pledges. -- If during any taxable
year a participant or beneficiary assigns (or agrees to
assign) or pledges (or agrees to pledge) any portion of
his interest in a qualified enployer plan, such portion

shall be treated as having been received by such
i ndividual as a loan from such pl an.

“Loans” under 8 72(p)(1)(B) are in turn deenmed to be distributions
under 8 72(p)(1)(A), which provides that:
(1) Treatnent as distributions —

(A) Loans. ~-- If during any taxable year a
participant or beneficiary receives (directly or
indirectly) any anpbunt as a loan froma_qualified
enpl oyer plan, such anmpunt shall be treated as
having been received by such individual as a
distribution under such pl an.

The Treasury regul ations confirmthat 8 72(p)(1)(A) distributions

are treated as “deened distributions for tax purposes.”?

2 See 26 C.F.R 8§ 1.72(p)-1. This section provides that:

(a) Loans. Under section 72(p), an anobunt received by a
participant or beneficiary as a loan froma qualified enpl oyer
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Wil e the parties appear to agree on these points of | aw,
they dispute the significance of the deened distribution for
exenption purposes. Relying on a treasury regulation, Coppola
di stingui shes deened distributions from actual distributions and
contends they are dissimlarly treated for purposes of |.RC
88 401, 402, and 403. By this reasoning, his partia
pl edge/ assi gnment from his ORPA 8§ 403(b) plan is a deened
distribution that does not disqualify (or otherw se render non-
exenpt) the plan, whereas an actual distribution, in which funds
are renmoved fromthe ORPA, would be a disqualifying event. The
Appel | ees, however, contend that there is no distinction between a
deened distribution and an actual distribution for the purposes of
deci ding whether the assigned/pledged anount is exenpt. Their
position turns on the consequence of Coppol @’ s assi gnnent/ pl edge on

the portion deened distributed —not on the general qualification

of the 8§ 403(b) plan itself. In their view, Coppola’'s
assignnent/pledge of a portion of the ORPA 8§ 403(b) plan

constitutes a deened distribution that destroys tax qualification

plan is treated as having been received as a distribution from
the plan (a deened distribution), unless the |oan satisfies
the requirements of QRA-3 of this section

(b) Pl edges and assi gnnments. Under section 72(p), if a partici pant
or beneficiary assigns or pledges (or agrees to assign or
pl edge) any portion of his or her interest in a qualified
enployer plan as security for a loan, the portion of the
i ndividual's interest assigned or pledged (or subject to an
agreenment to assign or pledge) is treated as a loan fromthe
plan to the individual, with the result that such portion is
subj ect to the deened distribution rule described in paragraph

(a).




of that portion, renders it non-tax qualified under 8 403(b), and,

t hus, non-exenpt. W reject Coppola’ s position and accept that of
t he Appel | ees.

Coppol a i nvokes I RS Regulation § 1.72(p)-1, A-12, which
provi des that:

A-12: [I]f a participant in a noney purchase plan
. has a deened distribution under section
72(p), the plan will not be considered to have
made an  in-service distribution to the
participant in violation of the qualification
requirenents applicable to nopney purchase

pl ans.

This regulation is plainly inapposite. It addresses and confirns
only that the integrity of the overall qualified plan or the plan’s
general anenability to exenption is not conprom sed by a debtor’s
assi gnnent / pl edge.

The narrower and decisive issue here, which is unad-
dressed by the regulation, is whether Coppola s assignnent/pl edge
of a portion of the ORPA resulted in a deened taxable distribution

of that portion, resultinginits |oss of exenpt status under Texas

| aw. This is indeed the result because, as the district court
hel d, a taxpayer’s

[r]eceipt of a deened distribution results in a tax
consequence to Coppola. See 26 U.S.C. 8 72(p) (providing

as a general rule that all participant loans wll be
treated as “deened” taxable distributions); 26 C F. R
8§ 1.72(p)-1. Therefore, funds that are deened

distributed are no longer part of a tax-exenpt plan
Wi | e the funds may never have been actually distributed
to Coppola, he did receive a deened distribution, which
creates a tax liability by operation of |aw



See also Inre Sallee, 286 F.3d 878, 902 (6th Cr. 2002) (holding

that a 8 72(p) assignnment of an interest in a ESOP is a deened
distributionof theinterest, elimnatingits tax-deferred status).
Because Texas Property Code § 42.0021 incorporates

federal tax treatnent of the distribution for purposes of

determning a retirenent plan’s exenption status, Youngblood v.
EDI C, 29 F.3d 225, 228 (5th Gr. 1994), the anount covered by the
deened distribution, once effectively renoved fromthe tax-exenpt
protection of the 8 403(b) plan, also lacks the protection of
8§ 42.0021.
CONCLUSI ON

Based on the foregoing discussion, we conclude that:
(1) Beeson has a valid security interest in Coppola s ORPA to
secure his $212,000 alinmony debt; (2) the assignnent/pledge
constituted a |loan and thus a deenmed distribution from the ORPA
8 403(b) plan to Coppola under .R C. 8 72(p); and (3) because the
deened distributed portion no | onger qualifies under the §8 403(Db)
plan, it is non-exenpt under Texas |aw and the Bankruptcy Code

The judgnents of the bankruptcy and district courts are AFFI RVED
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