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Bef ore JONES, BARKSDALE, and PRADO Circuit Judges.
PRADO, Circuit Judge:”

Appel l ant Harold B. Cornish challenges the dismssal of his
conplaint in which he alleged that he was unlawful |y
discrimnated against in violation of Title VII. In the
conpl aint, Cornish maintained that the Texas Departnent of
Crimnal Justice (TDCJ) did not hire himfor an Internal Affairs
Trai nee position because he is black. Cornish naned three

agenci es as defendants: the Texas Board of Crimnal Justice

"Pursuant to 5TH QRoUT RULE 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



O fice of the Inspector Ceneral, the Texas Board of Crim nal
Justice, and TDCJ.

TDCJ responded to Cornish’s conplaint by filing a notion to
dismss. In the notion, TDCJ argued that Cornish cannot sue the
Texas Board of Crimnal Justice Ofice of the Inspector General
because that agency does not exist as a separate entity. TDC]
al so stated that Cornish had failed to exhaust his admnistrative
remedi es as to the Texas Board of Crimnal Justice Ofice of the
| nspector Ceneral and the Texas Board of Crimnal Justice because
he had not naned themin his charge of discrimnation with the
Equal Qpportunity and Enpl oynent Conmm ssion (EECC). Finally,
TDCJ conpl ai ned about the insufficiency of service of process.
TDCJ argued that service was insufficient because a sumobns was
not addressed to, issued to, or served on either the Texas Board
of Crimnal Justice or TDCJ. The district court granted the
nmoti on and di sm ssed the conpl aint.

Corni sh responded by filing a pleading that included a
noti ce of appeal and asked the district court to reconsider the
di sm ssal of his conplaint. Cornish argued that his conpl aint
shoul d not have been di sm ssed because the Marshal failed to
serve the Texas Board of Crimnal Justice and TDCJ. Cornish
attached a summons issued to each defendant and the Marshal’s
notice of service reflecting service on the Texas Board of
Crimnal Justice and the Texas Board of Crimnal Justice Ofice
of the Inspector General. The district court denied the notion
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for reconsideration.

Cornish’s notice of appeal was tinely, but the notion for
reconsi deration was untinely.! Because Cornish did not file a
notice of appeal to challenge the denial of his notion for
reconsi deration, or anmend his notice of appeal to include the
denial of his notion for reconsideration, this court may only
review the order dismssing the conplaint.?

The district court provided no reasons for dism ssing
Cornish’s conplaint. Based on the argunents in TDCJ' s noti on,
the district court nust have determned that (1) Cornish’s clains
agai nst the Texas Board of Crimnal Justice Ofice of the
| nspector Ceneral were precluded because no such separate entity
exi sted and Cornish did not exhaust his adm nistrative renedies,
(2) Cornish’s clains against the Texas Board of Crimnal Justice
were barred by Cornish’s failure to exhaust his adm nistrative
remedies, and (3) Cornish failed to serve TDCJ with a copy of the

sunmons and conpl aint.® Cornish chall enges each of these

1See FED. R Civ. P. 59(e) (requiring a notion to alter or
anend the judgnent to be filed no later than 10 days after the
entry of the judgnent); Lavespere v. N agara Mach. & Tool Wrks,
910 F.2d 167, 173 (5th Cr. 1990) (stating that, under Rule 59, a
notion to reconsider should be treated as a notion to alter or
anend the judgnent).

2See FED. R Aprp. P. 4(a)(4) (specifying the effect of a
post -j udgnent notion on a notice of appeal).

3See Lindsey v. US. RR Ret. Bd., 101 F. 3d 444, 446 (5th
Cir. 1996) (assuming the basis for the district court’s order
refusing to direct the clerk to serve the defendant where the
court provided no reason in its order).
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det er m nati ons.

Cl ai ns agai nst the Texas Board of Criminal Justice Ofice of

the I nspector General. TDCJ nmintains that the district court

properly dism ssed clainms against the Texas Board of Crim nal
Justice Ofice of the Inspector General because no such state
entity exists. A Texas defendant may only be sued if it has an
actual or legal existence.* The Texas Governnent Code
establ i shes the Texas Board of Crimnal Justice, but it does not
establish the Ofice of Inspector General as a separate entity.?®
As a result, the district court did not err by dism ssing
Cornish’s clainms against the Texas Board of Crimnal Justice

O fice of Inspector CGeneral.

Cl ai ns agai nst the Texas Board of Crinminal Justice. TDCJ]

contends that the district court properly dismssed Cornish’s

cl ai ns agai nst the Texas Board of Crimnal Justice because
Cornish failed to exhaust his admnistrative renedies. A
plaintiff nust exhaust his adm nistrative renedi es before he may

pursue a Title VII claim® The first step in that process is to

“‘Bai l ey v. Vanscot Concrete Co., 894 S.W2d 757, 759 (Tex.
1995) .

°See Tex. Gov' T CobE 88 492.001-.014 (Vernon 2004) (providing
for the Texas Board of Crimnal Justice).

6See Randel v. U S. Dep’'t of Navy, 157 F.3d 392, 395 (5th
1998) (explaining the prerequisites for a Title VII |awsuit).
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file a charge of discrimnation with the EECC.” Odinarily, a
plaintiff may not sue a defendant who was not nanmed as a
respondent in the EECC charge.® Here, Cornish named only TDCJ in
his EECC charge. Thus, Cornish failed to exhaust his

adm nistrative renedies as to the Texas Board of Crim nal
Justice, and the district court did not err by dismssing

Corni sh’s clains agai nst that agency.

Cl ains agai nst TDCJ. TDCJ nmamintains that the district court

properly dism ssed Cornish’s clains against it because it was not
Corni sh’s prospective enployer. TDCJ, however, did not raise
this argunment in the district court. Odinarily, this court does
not consider an argunent raised for the first tinme on appeal
unless it involves a purely legal issue and the failure to
consider the argument would result in manifest injustice.® The
question whether TDCJ is a prospective enployer is not a purely

| egal issuel® and the failure to consider this question will not

‘See Barnes v. Levitt, 118 F.3d 404, 408 (5th Cr. 1997)
(“The filing of an adm nistrative conplaint is a jurisdictional
prerequisite to a Title VIl action.”).

8See 42 U.S.C. 8§ 2000e-5(f) (1) (permtting a plaintiff to
bring a civil action against the respondent naned in the charge).

Diaz v. Collins, 114 F.3d 69, 71 n.5 (5th Cr. 1997);
Forbush v. J.C Penney Co., 98 F.3d 817, 822 (5th G r. 1996);
Bl anks v. Murco Drilling Corp., 766 F.2d 891, 897 (5th Cr.
1985) .

1See Now in v. Resolution Trust Corp., 33 F.3d 498, 505
(5th Gr. 1994) (explaining that the right of control is a
crucial factor in determning whether a defendant is a Title VII
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result in a manifest injustice. Thus, the court will consider
only whether the district court erred by dismssing Cornish’s
clains against TDCJ for insufficient service of process.

The court reviews “a dismssal for failure to effect tinely
service of process for an abuse of discretion.”! Odinarily,
the plaintiff nust serve each defendant with a copy of the
sunmons and conplaint.? |f the plaintiff fails to serve a
defendant within 120 days, the court nust dism ss the action
W t hout prejudice as to that defendant or direct that service be
effected within a specified tine.®® Despite this general rule,
special rules “govern the procedure for service of process in
cases involving in forma pauperis [(IFP)] plaintiffs |ike”
Cornish. 1n those cases, section 1915 of title 28 provides
that the “officers of the court shall issue and serve al
process.”®™ |n addition, Rule 4 requires the district court to
appoi nt a person to serve process in an |FP case. Once the IFP

plaintiff has taken reasonable steps to identify the

plaintiff’s enployer); Mares v. Marsh, 777 F.2d 1066, 1067 (5th
Cr. 1985) (explaining how determ nati ons about enpl oyer status
shoul d be nade and exploring the facts of the particul ar
situation).

1indsey, 101 F.3d at 445.

2Fep, R Qv. P. 4(c)(1).

BFep. R Qv. P. 4(m.

1Li ndsey, 101 F.3d at 446.

1528 U.S.C. § 1915(d).



def endant (s), together Rule 4 and section 1915 require the court
“to issue plaintiff's process to a United States Marshal who nust
in turn effectuate service upon the defendants.”15

Here, the record indicates that the nagi strate judge gave
Corni sh perm ssion to proceed |IFP on March 29, 2004. 1Inits
order, the magistrate judge directed the district clerk to “issue
sumons and send them together with copies of the conpl aint

to the United States Marshal for service.” The order also
ordered the Marshal to “serve the defendants.” The record,
however, does not reflect that the Marshal served TDCJ.

This court has determned that an IFP plaintiff is entitled
to rely on service by the Marshal and that the plaintiff will not
be penalized for the Marshal’s failure to properly effect service
where the plaintiff is not at fault.! Here, the record shows

that Cornish identified the defendants and obtai ned a summons for

®Li ndsey, 101 F.3d at 446 (internal quotations onitted).

Y"Rochon v. Dawson, 828 F.2d 1107, 1110 (5th Cir. 1987); see
Byrd v. Stone, 94 F.3d 217, 220 (6th Gr. 1996) (determ ning that
the failure of the clerk and the Marshal to acconplish their
respective duties constituted good cause for reinstating the I FP
plaintiff’s lawsuit); Dumaguin v. Sec’y of Health & Human Servs.,
28 F.3d 1218, 1221 (D.C. Cr. 1994) (finding that the Marshal’s
failure to effectuate service of process was good cause under
Rule 4); Puett v. Blandford, 912 F.2d 270, 276 (9th Gr. 1990)
(explaining that the IFP plaintiff will not be penalized for the
Marshal s failure to effect service as required by section 1915);
Sellers v. United States, 902 F.2d 598, 602 (7th Cr. 1990)
(hol ding that good cause exists for reviving an | FP inmate’s
conpl aint when the district court instructs the Marshal to serve
t he defendant and the prisoner provides the information needed to
identify the defendant).



each defendant fromthe clerk. The Marshal, however, did not
serve TDCJ with a summons.

The Marshal failed to performhis assigned task. Were the
Marshal fails to serve a properly addressed sumons to a
defendant, the district court abuses its discretion by dism ssing
an |FP plaintiff’s conplaint. Because that is what happened
here, the district court erred by dism ssing Cornish’s clains
against TDCJ. As a result, the court REVERSES and REMANDS t he
order of dism ssal as to TDCJ, and AFFIRMS the order in all other
respects. Back in the district court, Cornish can properly raise
hi s argunment about why TDCJ is a proper defendant in this case.

REVERSED & REMANDED | N PART & AFFI RVED | N PART.



