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Bef ore JONES, BARKSDALE, and PRADO Circuit Judges.
PER CURI AM *

@ul f Coast Dockside, Inc., and its partially subrogated
insurers (collectively @ulf Coast) appeal from a jury verdict
finding GQulf Coast solely responsible for the incident underlying
this action. @ul f Coast bases reversible error on the jury
i nstructions.

On 22 Novenber 1999, a “Docksider” crane engaged in Culf
Coast’s stevedoring operations collapsed and fell into the
industrial canal adjacent to Q@lf Coast’s facilities in New
Ol eans, Louisiana. Approximately 17 nonths earlier, Qulf Coast
had bought the crane from Fencto Machi ne Co., which had refurbished
the crane and resold it as fully rebuilt and reconditioned.

Through this action for redhibition agai nst Fencto, GQulf Coast
seeks return of the crane’'s purchase price. @ulf Coast asserts:

at the tine of sale, the crane contained non-apparent defects in

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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t he | oad- beari ng conponent of the crane’ s base; and these defects
caused, in whole or in part, the coll apse.

At the jury trial, Fento asserted that the crane’ s coll apse
was due partly to Gulf Coast’s routine overloading of the crane
beyond its load Iimt and partly by the “shock |oading” of the
crane caused by an inexperienced crane operator, who, on his very
first load, dropped a bucket of barite and then tried to catch it
in md-air before it hit the ground. (This incident imediately
preceded the coll apse of the crane.) @lf Coast admts that the
crane operator contributed to the coll apse.

The district court instructed the jury that, if it found both
parties partially at fault, it was to apportion the percentage of
responsibility between the two parties. The jury returned a
verdict finding GQulf Coast solely at fault. The district court
entered judgnent on 12 April 2004, dismssing Qulf Coast’s claim
W th prejudice.

@l f Coast contends the district court commtted reversible
error by giving jury instructions which failed to instruct jurors
clearly as to the principles of law applicable to the factua
i ssues of the case. A challeged jury instructions is reviewed
under a two-prong standard:

First, the challenger nust denonstrate that
the charge as a whol e creates substantial and
i ner adi cabl e doubt whether the jury has been
properly guided inits deliberations. Second,

even if the jury instructions were erroneous,
we will not reverse if we determ ne, based



upon the entire record, that the chall enged
instruction could not have affected the
out cone of the case.

Pelt v. US. Bank Trust Nat. Ass'n, 359 F.3d 764, 767 (5th Gr.
2004) (enphasis added; citing Johnson v. Sawyer, 120 F.3d 1307
1315 (5th Gr. 1997)). As discussed bel ow, we need not reach the
second prong.
Gulf Coast bases reversible error on the follow ng
i nstruction, which provided, inter alia, that:
Thus, for @Qul f Coast Dockside to prevail,
you nmust find it is nore likely than not that
the accident was caused by a defective crane

and that no intervening circunstances caused
t he acci dent.

Fencto is exenpted from the warranty of
redhibition if you find that @ilf Coast
Docksi de abused, negl ected, inproperly used or
mai ntai ned the crane and that this m s-use or
neglect was the proximte cause of the
acci dent. Fencto has the burden of proving
that this m s-use was an i nterveni ng proxi nate
cause of the accident.
Gul f Coast contends: this instructs the jury to find for Fento if
it finds overloading the crane the day of the accident an
“interveni ng proxi mate cause” or “intervening circunstance”, even
if it also found that pre-existing defects in the crane al so caused
the accident; and this potentially created confusion anong the
jurors because it conflicts wwth the court’s other instructions to
apportion fault between the parties if the jury finds both at

faul t.



Pursuant to the above-described two-prong standard of review,
we nust first determ ne whether “the charge as a whole creates
substantial and ineradicable doubt whether the jury has been
properly guided inits deliberations”. Pelt, 359 F.3d at 767. The
paragraph immedi ately foll owi ng the chall enged i nstruction states,

inter alia:

It is your role as jurors to determ ne what
caused this accident. @ul f Coast Dockside
asserts that the crane was defective. Fento
asserts that the crane was routinely
over | oaded and m sused, and was bei ng m sused
at the tinme of the accident. You may find
that one of these alleged causes was the
excl usive cause of the accident or you may
find that the accident was caused by a
conbi nation of these or other factors. |f you
find that the accident was caused in part by a
defect existing in the crane at the tine of
sale and in part by overloading or msuse of
the crane by @ulf Coast Dockside, then you
shoul d apportion or divide responsibility for
the resul ti ng damages between both parties in
accordance with the degree or percentage to
whi ch you find that each cause contributed to
t he acci dent.

(Enphasis added.) A simlar instruction is contained earlier in
the instructions. Moreover, the verdict formgave the jury three
options: (1) to find for Gulf Coast; (2) to find for Fento; or
(3) to find that both Gulf Coast and Fento were responsible by
assi gning percentages to their respective contributing fault.
Although it is possible a jury could ms-construe the
instruction, any confusion was renedied by the court’s twce

instructing the jury to assign a percentage of fault to each party



if it found both parties at fault. Furthernore, as discussed

apportioning fault was one of three options provided the jury by
the verdict form Therefore, we cannot say “the charge as a whol e
creates substantial and ineradicable doubt [that] the jury [was]

properly guided in its deliberations”. Pelt, 359 F.3d at 767.
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