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Hector |van Arnendari z appeals his guilty plea conviction and
sentence for conspiracy with intent to distribute nore than 100
kil ograns of marijuana. Arnendariz asserts his guilty plea was not
gi ven knowi ngly and voluntarily because the magi strate judge did
not conply with Federal Rule of Crimnal Procedure 11. Because
Armendariz did not object on this basis in district court, our
review is only for plain error. See United States v. Vonn, 535

U S 55 59 (2002). To denonstrate plain-error, Arnendariz nust

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



show a reasonabl e probability that, but for the error, he woul d not
have entered the plea. See United States v. Johnson, 1 F.3d 296,
298 (5th Gr. 1993) (en banc). Arnmendari z has not nade such a
show ng.

Alternatively, Arnmendari z contends t he appeal - wai ver provi sion
in his plea agreenent is invalid due to Rule 11 error. The
magi strate judge determ ned Arnendari z read and understood his pl ea
agreenent, and Arnendariz raised no question regarding the
wai ver - of - appeal provision before the district court. Accordingly,
he is bound by it. United States v. MKinney, 406 F.3d 744, 746
(5th Gir. 2005).

Arnmendariz al so clains, under United States v. Booker, 125 S.
Ct. 738 (2005), that the district court erred when it sentenced him
based on facts not admtted by him or found beyond a reasonabl e
doubt by a jury. Because Arnendariz’s appeal wai ver was valid, and
his Booker claim does not neet any exception to his waiver,

Arnmendari z’ s appeal of his sentence is DI SM SSED.

AFFI RVED | N PART AND DI SM SSED | N PART



