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PER CURI AM *
On March 21, 2005, the Suprene Court granted Macias-Luna’s

petition for a wit of certiorari, vacated the prior judgnent of

this court, and remanded this appeal to this court for
“consideration in light of United States v. Booker, 543 U S. |
125 S. . 738] (2005).” Inits remand order the Suprene Court did

not specify which of the two majority opinions set forth in Booker
was the basis for its remand decision. The Suprene Court did make
clear inits Booker decision that both opinions woul d be applicable
to all cases pending on direct review or not yet final as of

January 12, 2005. See Booker, 125 S. C. at 769 (citing Giffith

v. Kentucky, 479 U S. 314, 328 (1987)). Maci as- Luna’ s appeal

satisfies those conditions.
In his original appeal to this court, Mcias-Luna cl ai ned only

one ground of error: i.e., that pursuant to Apprendi v. New Jersey,

530 U.S. 466 (2000), the “felony” and “aggravated felony”
provisions of 8 US.C 8§ 1326 (b) (1) and (2) are elenents of the
of fense which nust be alleged in the indictnent. But Macias-Luna
conceded t hat such contention was forecl osed by the Suprene Court’s

decision in Al nendarez-Torres v. United States, 523 U S 224

(1998). Not hing in Booker addresses this claim of error, and

Maci as-Luna failed to object in the district court on either of the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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grounds addressed in Booker, i.e., (i) a Sixth Amendnent viol ation
resulting froman enhancenent of a sentence based on facts (other
than a prior conviction) found by the sentenci ng judge, which were
not admtted by the defendant or found by the jury; or (ii) that
the Sentenci ng Cuidelines were unconstitutional because they were
mandat ory and not advi sory. Absent extraordinary circunstances, we
wi |l not consider Booker issues raised for the first tine in a

petition for certiorari. United States v. Taylor, 409 F.3d 675,

676 (5th Gr. 2005). However, even if we were to review for plain
error, Booker’s Sixth Anmendnent hol ding would not be applicable
here because the district court did not enhance Macias-Luna' s
sentence on the basis of any facts not found by the jury. In
addition, Macias-Luna could not satisfy his burden of proving
reversible plain error on the basis that his sentence was applied
under an unconstitutional mandatory sentenci ng schene because there
is nothing in the record to suggest that the district court would
have sentenced Maci as-Luna differently under an advisory schene.
Thus, because Maci as- Luna cannot even showplain error, it is clear
that this case does not present extraordinary circunstances
warranting our review.

Because nothing in the Suprenme Court’s Booker decision
requires us to change our prior affirmance in this case, we
therefore reinstate our judgnent affirm ng Maci as-Luna’ s convi ction
and sentence.

AFFI RVED.



