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JERRY E. SMITH, Circuit Judge.”

Thisisan appeal by employer Ingalls Ship-
building, Inc. (“Ingalls’), of afinal order of the
Benefits Review Board (“BRB”). Agreeing
with the findings of fact and conclusions of
law of the administrative law judge (“ALJ’) in
his Decision and Order on Second Remand,
the BRB ruled that Ingalls owed Leon Bolden
disability compensation and medical expenses
under the Longshore and Harbor Workers
Compensation Act (“the Act”). In addition,
the BRB denied Ingalls partial relief under
§ 8(f) of the Act.* We affirm.

l.

Thefactsare undisputed. Boldenisafifty-
five-year-old electrician who worked for In-
gdls intermittently for nineteen years begin-
ning in the fal of 1969. He was employed
continuoudly from 1987 until May 1995. In
1988, he fel on hisback while volunteering at
his child’s school. Inaddition to this back in-
jury, Bolden suffered a total of six work-re-
lated injuries over the course of his employ-
ment at Ingalls. All of these injuries were mi-
nor, and except for the injury to his wrist in
1991, Bolden recovered completely and re-

" Pursuant to 5TH CIR. R. 47.5, the court has
determined that this opinion should not be pub-
lished and is not precedent except under thelimited
circumstances set forth in 5TH CIR. R. 47.5.4.

! Section 8(f) shifts, from the employer to the
Special Fund established by the Act, liability to
pay compensation for permanent disability after
104 weeks. 33 U.S.C. 88 908(f), 944.

turned to work.?

In February 1995, bothered by pain in his
legs and feet, Bolden sought relief from Dr.
Wetzel, achiropractor, who referred himto an
orthopedic surgeon, Dr. Semon, in April of
that year. Semon diagnosed Bolden with a
bulging or herniated disc for which he was
treated conservatively. Whentreatment result-
ed in no lasting improvement, Bolden filed for
short-term disability in May.

InJune, Semon performed two diskograms
and a percutaneous diskectomy. Finding that
the June procedure had not relieved the pain,
Semon recommended a lumbar laminectomy,
an open surgical procedure, in September.
Hesitant to undergo such aprocedure, Bolden
decided to live with the pain and returned to
work for some two weeks between August 28
and November 30, 1995, before deciding he
could no longer work in his condition.

On September 11, 1995, an attorney in-
formed Bolden that he did not haveto provea
specific date and time of injury to receive ben-
efitsunder the Act. He allegesthat he had not
filed for benefits from Ingalls for his back in-
jury earlier because he was unable to pinpoint
a specific incident that led to disability. On
learning, however, that no such date was re-
quired, he promptly filed a Form LS-203 and
notified Ingalls on September 25.

On November 30, 1995, Bolden sought
treatment from Dr. Fontana, an orthopedic
surgeon who had treated his wrist injury in

2 The wrist injury in 1991 resulted in a three
percent impairment to Bolden's upper extremity
and permanent restrictions. These restrictions,
however, did not inhibit him from performing his
routine job duties.



1991 and 1992. Fontana diagnosed degenera-
tive disc disease and recommended additional
conservativetreatment. Inearly 1996, Bolden
was diagnosed with arteria insufficiency and
underwent several procedures to correct this
vascular condition. He also was found to suf-
fer from peripheral neuropathy.

Semon and Fontana are of the opinion that
Bolden’s other conditions are unrelated to his
employment and back injury. They also agree
that Bolden’ sdegenerative back diseasecanbe
caused by “regular wear and tear” and that
specific events do not aways occur to signa a
back injury like his. Neither doctor states de-
finitively that Bolden’s injury was caused by
his work, though neither is willing to state
unequivocally that it was not.

.

This case was remanded twice by the BRB
before the BRB affirmed the ALJ s Order on
Second Remand and entered afinal order. In
his first decison, the ALJ denied Bolton's
clamfor disability benefits, finding that he had
falled to give timely notice of injury under §
12(a) of the Act, 33 U.S.C. § 912(a), and that
clamant’s fallure was not excused under 8
12(d).

In the first appeal, the BRB found that the
ALJ had erred in his consideration of timeli-
ness by failing to determine the date on which
Bolden became, or should havebecome, aware
that his injury was in fact work-related. The
BRB also stated that the ALJ had erred by
faling to give Bolden the benefit of the
§ 20(b), 33 U.S.C. §920(b), presumption that
notice had been filed timely under 8 12(a).

On remand, the ALJ, applying the § 20(b)
presumption, still determined that Bolden's
notice was untimely and thus he wasindigible

for disability benefits. The ALJaso concluded
that Bolden, although triggering the § 20(a)
presumption (that the injuries were causally
related to his employment), had failed to meet
his burden of proof in the face of Ingalls' sre-
buttal and therefore was not entitled to medi-
cal benefits either. Bolden again appealed to
the BRB.

The BRB determined that the ALJ had
erred in finding that Ingalls had established a
rebuttal of the § 20(a) presumption. Given
thisfailure, the BRB thenopined that Bolden's
condition is work-related as a matter of law,
and the only question that remained was the
amount of compensation. The BRB aso
reversed the ALJ sfinding that Bolton’sclaim
was barred for lack of compliance with
§ 12(a), noting that no evidence existed inthe
record to support that finding. The BRB then
remanded for a second time for the ALJ to
consider the merits of the claim.

Addressing the merits on second remand,
the ALJ found that Bolden had established a
prima facie case of total disability and that In-
galshad offered no substantial evidenceto the
contrary. Accordingly, theALJawarded tem-
porary total disability compensation from
May 9, 1995, through November 29, 1995
(the day before, according to Fontana, Bolden
reached “maximum medical improvement”).
Ingalls also was ordered to pay permanent to-
tal disability compensationfromNovember 30,
1995, forward. These payments were to be
made based on Bolden’ saverage weekly wage
of $485.88.

Because the BRB had already determined
that Bolden’ s condition waswork-related asa
matter of law, the ALJaso found that Bolden
wasentitledto al reasonable medical expenses
incurred with Fontana relating to Bolden's



lower back condition. The ALJ aso denied
Ingalls srequest for partia relief fromitscom-
pensation liability under § 8(f). As we have
said, the BRB affirmed.

1.

We havejurisdiction over Ingals s petition
for review pursuant to § 21(c) of the Act, 33
U.S.C. § 921(c), and FED. R. APP. P. 15(a).
We review BRB decisions de novo, applying
the same standard as doesthe BRB, upholding
the decision of the ALJ when it is in accor-
dance with law and supported by substantial
evidence. 33 U.S.C. § 921(b)(3); e.g., New
Thoughts Finishing Co. v. Chilton, 118 F.3d
1028, 1030 (5th Cir. 1997).

V.

Ingalls appedls the BRB's final order af-
firming the ALJ s decision and order on sec-
ond remand. Specificaly, Ingals questions
the BRB’ s conclusion that Bolden established
aprimafacie case (thusinvoking the § 20 pre-
sumption), as well as its finding that Bolden
falled to rebut that presumption. Additionally,
Ingalls argues that Bolden’s inability to work
is a result not of his back condition, but of
other medical problems, so Ingalls should not
be lidble for disability benefits. In the alterna-
tive, Ingalsurgesthat if itisliable, it iseligible
for partial relief under § 8(f). Finding no er-
rorsof law or clear errors of fact, we deny the
petition for review.

A.

Under 8 12(a) of the Act, a claimant who
sustains a traumatic injury is required to file
notice of the injury within thirty days of the
date on which he became aware, or should
have become aware, of the relationship be-
tween his injury and his employment. 33
U.S.C. § 912(a). He is entitled to the pre-
sumption that the notice was timely filed, and

the burden rests with the employer to prove
otherwise. 33 U.S.C. § 920(b).

On second appeal, the BRB decided that
the ALJ sfinding that the 8 20(b) presumption
had been rebutted contravened dl available ev-
idence and that Bolden had demonstrated un-
awareness of the relatedness of his injury to
work until September 1995, when he filed his
clam. The facts provide substantia evidence
for this finding, so Bolden's igibility for dis-
ability benefitsis not time-barred.

B.

To become digible for disability and medi-
cal benefits under the Act, aclaimant must es-
tablish causation between the injury and his
job. Ingallscontendsthat Bolden failsto qual-
ify for the § 20(a) presumption, which assumes
that his injury is causaly related to his
employment.

Toinvokethepresumption, aclaimant must
initidly demonstrate that he “suffered a harm
and that employment conditionsexisted which
could have caused, aggravated or accelerated
the condition.” Merrill v. Todd Pac.
Shipyards Corp., 25 BRBS 140 (1991) (em-
phasis added). Ingallsinadequately states the
burden a claimant must meet to invoke the
presumption. Ingalls avers that a claimant
must prove that “he sustained an injury in the
course and scope of hisemployment.” Indeed,
the Act requires only that a claimant prove
conditionsthat might have caused, aggravated,
or accelerated aninjury, to shift the burden of
proof to the employer. The claimant need not
prove that his job was the proximate cause of
hisinjury, but merely that it may have been a
cause.

Bolden's employment at Ingalls included
the lifting and carrying of heavy boxes on a



daily basis. Such strenuouswork might easily
have caused or worsened his back condition
over time. The ALJ, on first remand, was
therefore correct in finding that Bolden had
met hisinitia burden and that the § 20(a) pre-
sumption was invoked.

Once aclamant hasinvoked this presump-
tion, the burden shiftsto the employer to rebut
the presumption with “ substantial countervail-
ing evidence.” SeeJamesv. Pate Sevedoring
Co., 22 BRBS 271 (1989). In the second ap-
peal, the BRB found as a matter of law that
Ingalls had failed to meet its burden and that
Bolden’ s injury was work-related as a matter
of law. Citing the ALJs reasons in its first
remand, Ingalls argues that the presumption
was successfully rebutted.® Ingalls contends
that these reasons constitute the substantial
evidence necessary to rebut the presumption.
We disagree.

Bolden's own opinion as to the ultimate
cause of hisinjury should not be controlling.
He is not a medical expert, so his beliefs re-
garding causality areaoneinsufficient. More-
over, assuming arguendo that Bolden initidly
injured his back in 1988, Ingals would till
bear the burden of proving that Bolden did not
aggravate that injury over the next few years
while at work.

3 The ALJ found that Ingalls had rebutted the
presumption based on the following: (1) Bolden's
and Semon’ s statements on Bolden's group health
insurance forms relating the injury to a non-indus-
trial fall in 1988; (2) Bolden's statements to his
doctorsthat theinjury was caused by the 1988 fall;
(3) Bolden's admission that he did not know the
cause of hisinjury; and (4) the doctors' opinions
that every living activity can cause Bolden's
condition.

Ingalls provides no evidence whatsoever to
counter this possibility. The remaining evi-
dence Ingalls citesis aso insufficient, because
it merely indicatesan unwillingness onthe part
of Bolden’ sdoctorsto state with certainty that
his injury was caused by hisjob. Aswe have
noted, however, those doctors are just as un-
willing to state that the injury was not work-
related. Because the medical testimony is
equivocal regarding the etiology of the injury,
this remaining evidence is insufficient to rebut
the 8§ 20(a) presumption, see Phillipsv. New-
port News Shipbuilding & Dry Dock Co., 22
BRBS 94 (1988), so Bolden'sinjury is work-
related as a matter of law.

C.

Once Bolden has established causation, the
burden shifts to him prove the nature and ex-
tent of hisdisability. Bolden establishesapri-
ma facie case of total disability if hiswork in-
jury prevents return to his usual place of em-
ployment. See Mijangos, 948 F.2d at 944.
Testimony by Bolden and his doctors makes
aprima facie case for total disability, and the
burden shiftsto Ingalls show that Bolden isat
most partialy disabled, which can be demon-
strated by showing redligtic job alternatives
that are suitable for Bolden, given hisage, ed-
ucation, and physica restrictions. New Or-
leans (Gulfwide) Sevedores v. Turner, 661
F.2d 1031, 1042 (Former 5th Cir. Nov. 1981).

Ingallsoffersno reasonable job alternatives
for Bolden and is thus unable to rebut the pre-
sumption of total disability. Ingalls's conten-
tion that Bolden suffers from other unrelated
disabilitiesthat also prevent himfromworking
isirrelevant, because Bolden is still entitled to
total disability benefits so long as his work
injury isa cause of hisdisability. SeeDirector,
OWCP v. Vessdl Repair, Inc., 168 F.3d 190
(5th Cir. 1999). Even if Bolden's vascular



disease is more serious than his degenerative
back disease, Ingdls has offered no evidence
to suggest that he could continueto work if he
suffered only from his back ailment. Agreeing
withthefindingsand conclusionsof the ALJin
his third order, we deny review of the BRB’s
decision award total disability damagesin the
amount (and under the terms) set forth.

D.

Having established that his injury was
work-related as a matter of law, Bolden may
assess to Ingdls al reasonable and necessary
medical expenses related to that injury. See
Parnell v. Capitol Hill Masonry, 11 BRBS
532,539 (1979). But, an employee cannot re-
celve reimbursement for medical expenses un-
der 8 907(d)(1) of the Act unless he has first
requested authorization before obtaining the
treatment, except in cases of emergency. 20
C.F.R. §702.421.

Ingalls was not notified of Bolden's injury
until September 11, 1995. If an employer has
no knowledge of aninjury, the employeeisnot
entitled to reimbursement for any money spent
before notifying the employer. McQuillen v.
Horne Bros.,, Inc., 16 BRBS 10 (1983).
Therefore, Ingalsisnot ligble for any medica
expense incurred before notification, and the
ALJ on second remand was correct in finding
that Ingallsdid not oweBoldenfor hisvisitsto
Wetzel and Semon. Once Ingallswas notified
in September, however, it becameliablefor al
subsequent medical expenses, including
continuing vidits to Fontana. The ALJ cor-
rectly limited Bolden’ srecovery to only those
vists related to his back injury, leaving treat-
ment of his unrelated vascular condition and
neuropathy to him.

E.
Section 8(f) of the Act allows that an em-

ployer may limit its liability for compensation
payments for permanent disability if the fol-
lowing elements are present: (1) The claimant
has a pre-existing permanent partial disability;
(2) the pre-existing disability was manifest to
the employer; and (3) the disability that exists
after the work-related injury does not result
solely from the injury, but is a combination of
both that injury and the existing permanent
partial disability. Director, OWCP v. Cargill,
Inc., 709 F.2d 616, 619 (9th Cir. 1983). In-
gdls contends it is eligible for 8§ 8(f) relief be-
cause Bolden suffered previous work-related
injuriesto hisankle, shoulder, and wrist. Bol-
den, however, made a full recovery from al
prior work-related injuries save his wrist in-
jury, which resulted in a three percent loss of
mobility (although this did not seem to impair
his ability to work). Although Ingalls was
aware of all these prior injuries, none of them
combined with Bolden' s back injury to render
himtotal disabled. Therefore, element threeis
not met with respect to these injuries, and In-
galls cannot recover.

In the aternative, Ingalls argues that Bol-
den suffered from neuropathy and vascular
problems that, coupled with his back injury,
render him totally disabled. Though it istrue
that these conditions serioudly and permanent-
ly impair Bolden' s ability to work, Ingallswas
unaware of these disabilities until well after
Bolden left itsemploy, and element two of the
testisnot met. Thus, Ingdlsis entitled to no
relief under thisalternative theory, so we deny
review of the BRB’s decision not to limit In-
gals sliability under the Act.

The petition for review is DENIED.



