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This case presents a dispute between Mary T. Gsborne, a
homeowner, and Honesi de Lending (“Honeside”), a nortgage | ender,
about paynents that Osborne was to nake directly to Honeside in
accordance with her Chapter 13 bankruptcy plan. After an alleged
default, Honeside secured a judgnent that permtted Honeside to
forecl ose on Gsborne’s hone. W vacate that judgnent, and renmand
for further proceedings.

I
Mary Gsborne filed for bankruptcy on August 30, 1999. I n

accordance wi th her bankruptcy paynent plan (the “Plan”), a portion



of her wages was assigned to a bankruptcy trustee (the “Trustee”)
for di sbursenent to creditors, while Osborne was to conti nue nmaki ng
regul ar nortgage paynents to Honeside Lending -- including the
paynment due the next day for Septenber 1999. Gsbor ne, thinking
that the Septenber 1999 paynent was included in and di scharged by
the Pl an, did not nake that particul ar paynent, but did send checks
for COctober, Novenber, and Decenber. The Plan was confirned,
W t hout objection by Honeside, on Decenber 12, 1999.

Yet on February 4, 2000, Honeside filed a Mdtion for Relief
fromthe Stay protecting Gsborne’s house (“First Mdtion”), claimng
Gsborne was four paynents in arrears. On February 28, Osborne’s
then-attorney, Stephen Peters, filed an objection explaining why
Gsborne had m ssed t he Sept enber paynent (one paynent not four) and
expressing an intent to anend the Plan to i nclude the post-petition
Septenber arrearage. The hearing on the notion was tw ce conti nued
to allow Peters to file a nodified bankruptcy plan. On April 19,
i n Gsborne’s absence pursuant to the court’s perm ssion, Bankruptcy
Judge Louis M Phillips granted the notion and lifted the stay
because Peters had never filed the nodified plan. Upon | earning of
this devel opnent, Osborne fired Peters.

On August 10, 2000, GCsborne filed a pro se notion to rescind
the order lifting the stay, and, after Honesi de neither responded
nor appeared, the court heard the notion on Septenber 13. Gsborne

showed t hat her QOctober through Decenber checks had all been cashed



before Honeside's First Mtion. She also showed that Honeside
recei ved but sent back her checks for January, February, and March,
the Il ender claimng that these were partial paynents -- apparently
based onits claimthat there was one nonth’'s arrearage -- which it
did not want to accept |est they be construed as waiver of its
right to a greater anount. Honeside al so had asked Gsborne to stop
meki ng paynments (checks Honesi de was refusing to cash) because her
checks m ght get |ost. Gsborne conplied with this request, but
showed t he court that her checki ng account coul d cover all paynents
theoretically due to that tinme (including the returned checks).
On Septenber 13, 2000, the court granted Osborne’s August 10
nmotion, vacated its previous order, and noted that FED. R Qv. P.
60(b) alsojustified relief fromjudgnent (as a result of excusable
neglect from problens with Peters, and perhaps newy discovered
evidence). The court also found that the First Mtion recited an
i ncorrect anmount of default (on four paynents rather than one), and
so Gsborne’s refusal to sign a consent order proposed by Honeside
was justified. |In the Septenber 13 order, Judge Phillips required
Gsborne to: 1) pay the Trustee, within five days, eight nonths
wort h of paynents (January-August 2000); 2) file a nodified planto
i ncl ude the Septenber 1999 paynent plus $650 in attorney fees; 3)
pay the Septenber 2000 paynent to the Trustee, to be held as a
conponent of the post-petition paynents for Honeside s account.
Gsborne conplied with the order, except that, on advice of the
Trustee, she sent the Septenber 2000 paynent directly to Honesi de.
3



Soon, confusion was again in the driver’s seat. On April 24,
2001, Honeside filed another Mdttion for Relief from Stay (“Second
Motion”), alleging three nonths’ arrearage and asking to |ift the
stay without FED. R Bankr. P. 4001(a)(3)’'s ten-day waiting period.
On June 25, Gsborne filed an objection, indicating that she had
made all required paynents as per the Plan and as required by Judge
Phillips s order. The court held a hearing on June 27, where
Gsborne’s current attorney, Aaron MCee, first appeared but where
Honmesi de was absent. Gsborne presented evidence of paynent
(certificates of mailing, cashed checks, carbon duplicates) for
Sept enber 2000 t hrough June 2001. The Septenber 2000 paynent had
been sent back, as Honeside's counsel, Stacey \Weat, stated that
t hi s paynent had been provided for through the Plan. Osborne al so
testified that Honeside had infornmed her that the April, My, and
June 2001 checks were not cashed but had been sent to Weat, and
that the del ay between recei pt and cashi ng of checks had generated
a conputer determ nation of default.

On June 28, in the face of this unrefuted evidence, the court
dismssed the Second Mtion wth prejudice concerning the
all egations of mssed paynents due through June 2001 (“June 28
Order”).

On July 9, 2001, Honeside filed a notion for rehearing of this
Second Motion (or newtrial), alleging that it had m ssed the June
27 hearing because the date had not been cal endared by an enpl oyee
m ssing from work. Honesi de alleged that representations of
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Gsborne’ s account being current were inaccurate, and that paynents
were due for February through July 2001. On July 17, Honeside
filed another notion for rehearing (or newtrial). Gsborne filed
an objection, stating first that Honeside s notions were untinely,
havi ng been filed nore than ten days after the judgnent. Osborne
al so attached the evidence of paynent for April-June 2001, and a
| etter explaining why these checks could have been cashed w t hout
wai ver of any other rights. Gsborne al so presented certificates of
mai ling for July and August 2001.

Wheat then contacted McCGee to negotiate a settlenent, and the
parties signed a consent order (the “Consent Oder”) that was
approved by the court on August 23, 2001. By the terns of the
Consent Order, Osborne was credited with $1,569 (for checks \Weat
had “found” during negotiations) and was to make four paynents of
$120.33 to cure the remaining post-petition arrearage of $481. 32
(representing the Septenber 1999 paynent). The Consent Order al so
contained a “drop dead” cl ause, which nodified the stay and al | owed
Honeside to obtain an ex parte order enforcing its security
interest in Gsborne’s honme upon presentation of an affidavit of
non-paynent if any nonthly installnent (beginning with Septenber

2001) was not paid within 30 days of its due date.!?

!Csborne clains that her Fourteenth Amendnent and Bankruptcy
Code 8§ 362(d) rights were violated when she was not given notice
and a hearing before the bankruptcy court lifted the stay
protecting her hone, per the “drop dead” cl ause. Yet there was
not hi ng unusual about the “drop dead” clause here, and Mendoza
recogni zed such a nmechanism as a valid negotiation tool and
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Per the Consent Order, Osborne cured the $481. 32 arrearage in
four install nments that acconpani ed her regul ar paynents for August-
Decenber 2001. She also sent in regular paynents for January-
Sept ember 2002 (as well as a $25 late fee for January). For some
reason that is not clear fromthe record, Honesi de never negoti at ed
the three checks totaling $1,569 -- which had been credited in the
Consent Order -- nor did it request a new $1,569 paynent.

The conti nued confusion is so confoundi ng that we nust assune
that mnds were conpletely disengaged. On April 24, 2002, Weat
filed an Affidavit of Default and Order Lifting Automatic Stay (the
“Affidavit”), swearing that Gsborne had failed to nake t he Consent
Order paynents (even though the Consent Order acknow edged the
paynments), and that the February 2002 paynent was overdue (even
t hough Gsborne had apparently sent each paynent to Honeside). On
May 9, Judge Douglas D. Dodd, who had replaced Judge Phillips in
the case, signed an order (“Dodd’s Order”) lifting the stay on the
basis of the Affidavit, which order was served on McGee by first
class mail. On May 23, Honeside returned Gsborne’ s January 2002

check (and late fee).

specifically authorized its continued use, even without a debtor’s
consent. Matter of Mendoza, 111 F.3d 1264, 1269 (5th Gr. 1997).
Further, 8§ 362 does not preclude the inclusion of “drop dead”’
clauses in bankruptcy court orders nodifying stays. [|d. at 1270
(citing US. v. Ron Pair Enter., Inc., 489 U S. 235, 241 (1989)).
Finally, Osborne agreed to the inclusion of the clause in the
Consent Order. Thus, it is clear that the bankruptcy court did not
abuse its discretion in enforcing the Consent Order’s drop dead
cl ause.




McCGee apparently did not receive Dodd’ s Order until sone tinme
| ater (after the 10-day period specified for appeal) because of a
separation fromhis wife and his lack of a business address. On
August 22, McCee filed a notion to vacate Dodd’ s Order, attaching
a nmenorandumof facts controverting the Affidavit and al | egi ng t hat
all paynents had been nade. Honeside filed an opposition on
Sept enber 5, urging untineliness, Gsborne’ s default of $1,569, and
the pending sheriff’s sale of Osborne’ s hone.

At a notion hearing on Septenber 17 (the “Septenber 17
Hearing”), Osborne requested relief for excusable neglect and
m srepresentation regarding the default. The court was told of
McCGee’s separation and petition for divorce leading to his
effective lack of notice, and Osborne presented evidence of all
previ ously described paynents. (Apparently, the paynents sworn to
be in default had all been cashed by the tinme of the Affidavit.)
Weat stated that she had returned the three checks totaling $1, 569
to Osborne; Gsborne denied receiving the checks, and Weat did not
produce any evidence of mmiling.? The court denied Gsborne’s
nmoti on on Cct ober 30, citing the unreasonabl eness of McGee’s three-
mont h del ay and evi dence of default.

Gsbor ne appeal ed the bankruptcy court’s order on Novenber 8.
On June 12, 2003, the district court issued a final judgnment (on

the briefs) affirmng the bankruptcy court’s decision to deny

2Recall that the Consent Order acknow edged paynment of the
$1, 569 at issue.



Gsborne’s notion to vacate Dodd’s Order. Oshborne filed a tinely
noti ce of appeal.
|1
We review actions taken by the district court inits appellate

role for abuse of discretion. In Re CPDC Inc., 221 F.3d 693, 698

(5th Gr. 2000). A district court abuses its discretion in
reviewi ng bankruptcy courts when its decision is based on an
erroneous view of the law. 1d. The district court in this case
cited “essentially the reasons set forth by the Bankruptcy Judge.”

Thus, we review the |egal conclusions of the bankruptcy court de

novo, Matter of Clark Pipe & Supply, Inc., 893 F.2d 693, 697-98

(5th Gr. 1990), and its findings of fact for clear error. FED. R

BAaNKkR. P. 8013; Matter of Webb, 954 F. 2d 1102, 1003 (5th Gr. 1992).

Gsborne argues that the district court’s judgnent should be
vacat ed because the bankruptcy court erred in tw ways: (1) it
clearly erred inits findings of fact at the Septenber 17 Heari ng;
and (2) it abused its discretion in denying Osborne’s notion to

vacate Dodd’'s Order.® W take up these issues in turn.

3Csborne also argues that the district court abused its
discretion by failing to rule on the admssibility of certain
docunents presented by her counsel, MGee, at the Septenber 17
Hearing. Honeside disputes whether McGee noved to offer the proof
of Osborne’s paynents, such as cashed checks and certificates of
mailing, into evidence in the first place. Yet McCGee stated a
desire to introduce the docunents at i ssue and handed themto court
personnel, and Osborne proceeded to authenticate and di scuss the
docunents in her testinony, to which Honeside did not object;
Honesi de even cross-exam ned Osborne about the docunents. The
district court neither admtted nor declined to admt the proffered
evidence, and it cannot be faulted for not ruling on a non-existent
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A

We first exam ne Gsborne’s argunent that the bankruptcy court
clearly erred inits findings of fact at the Septenber 17 Heari ng,
where the court denied Gsborne’'s request for relief from the
enforcenent of the Consent Order’s “drop dead” clause (granted ex
parte in Dodd s Order).

Gsbor ne argues that the bankruptcy court’s finding of default
in the anpunt of $1,569 contradicts the June 28 Order, which
dismssed with prejudice allegations of default on paynents due
t hrough June 2001 -- and which preceded the Consent Order. The
June 28 Oder acknowl edged that GOsborne had net her Plan
obligations by sendi ng Honesi de the checks. Any default was thus
caused by Honeside's refusal to negotiate the checks it had inits
possessi on. Gsborne also enphasizes that the Consent O der
explicitly acknow edged (again) that “[t]he Debtor has made a
paynent of $1,569.”

Honesi de’s argunents to the contrary are unconvincing; the

Consent Order -- including its acknow edgnent that Gsborne made the
paynment on which the court found her in default -- is binding on
both parties. It seens disingenuous to claimthat Osborne did not

pay what she owed when it is Honeside that has a history of not

notion to admt. Yet the evidence was of fered, authenticated, and
cross-exam ned, and Honeside has clearly waived any objection to
its inplicit admssion into the record. See, e.qg., US .
Fuentes, 432 F.2d 405, 409 (5th GCr. 1970). As such, we consider
the evidence to be part of the record.
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cashing and returning valid checks. Honeside sinply cannot refuse
to negoti ate Osborne’s checks, then blane her for know ng they were
not negotiated, and call it a default.?

As Gsborne sent checks in the correct anmount due and presented
evi dence that she had sufficient funds in her bank account to cover
t hese paynents -- and as the binding Consent Order states that she
made t he required paynent -- the bankruptcy court clearly erred in
its finding of default.®> Yet this holding does not decide the
appeal because Honesi de argues that the finding of default was not
tinmely chal |l enged by Gsborne.

B

We thus take up the question of whether the bankruptcy court

abused its discretion in denying Gsborne’s FED. R Cv. P. (60)(b)

notion to vacate Dodd’'s Order.® Mdtions under Rule 60(b) nust be

‘At oral argunent, Honeside explained that it did not cash
Gsborne’s checks because of its policy of accepting only certified
checks fromdebtors with a delinquency; yet there is no indication
that this fact was ever conveyed to Gsborne. This excuse, however,
is beside the point; Honeside' s agreenent to the Consent O der
indicates that it already accepted the paynent in question.

Csborne al so argues that the bankruptcy court clearly erred
in finding that Honesi de had returned checks totaling $1,569, and
t hat Honmesi de woul d rat her have Osborne’s noney than sell her hone
at a sheriff’'s sale. The record shows, however, that the court did
not nmake these findings, so these points of error are neritless.

The relevant portion of Rule 60(b), made applicable to
bankruptcy cases by Rule 9024 of the Bankruptcy Rules, reads as
fol |l ows:

On notion and upon such terns as are just, the
court may relieve a party or a party’'s |ega
representative froma final judgnent, order,
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made “within a reasonable tine,” unl ess good cause can be shown for

the delay. Pryor v. U S. Postal Svc., 769 F.2d 281, 287-88 (5th

Cir. 1985). Moireover, “Rule 60(b) relief will be afforded only in

‘uni que circunstances.’” Id. at 287 (citing WIlson v. Atwood

G oup, 725 F.2d 255, 257-58 (5th Cr. 1984) (en banc)). This “good

cause,” and these “circunstances,” nust necessarily be eval uated on

a case-by-case basis. See, e.q9., Ashford v. Steuart, 657 F.2d

1053, 1055 (9th Gr. 1981) (“VWat constitutes a ‘reasonable tine’
depends upon the facts of each case, taking into consideration the
interest in finality, the reason for the delay, the practical
ability of the litigant to learn earlier of the grounds relied
upon, and prejudice to other parties.”).

Gsborne argues that two nmain factors should have left no
choice to the bankruptcy court but to grant her notion to vacate:
1) a |l egal concl usion of default unsupported by evidence (which we
have already held to be the case, supra); and 2) the |oss of her
home being at stake. Further, she contends that the delay in

filing the notion was caused by “excusable neglect” under Rule

or proceeding for the follow ng reasons: (1)
m st ake, 1) m stake, inadvertence, surprise,

or excusable neglect; . . . (3) fraud (whether
heret of ore denom nat ed intrinsic or
extrinsic), m srepresentation, or ot her
m sconduct of the adverse party; . . . (6) any
other reason justifying relief from the
operation of the judgnent. The notion shal

be made within a reasonable tinme, and for
reasons (1) [and] (3) not nore than one year
after the judgnent, order, or proceeding was
entered or taken.
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60(b) (1), nanely McCGee’'s not being aware of Dodd’ s Order due to
sone unfortunate personal circunstances. |n addition, Honeside’'s
pattern of returning checks and then claimng in the Affidavit that
paynment was never received could constitute “m srepresentation”
under Rule 60(b)(3). Finally, Osborne suggests that her repeated
good faith attenpts to neet her obligations, justify relief from
t he bankruptcy court’s too-harsh judgnent under Rule 60(b)(6).
Honeside replies that MGee's excuses are insufficient to
constitute “excusable neglect” such that the notion was filed
wthin a “reasonable tine” after the judgnent per Rule 60(b).

Marcaida v. Roscoe, 569 F.2d 828, 830 (5th Cr. 1979) (counsel’s

preoccupation with other matters -- including father’s death, own
ill health, and the holidays -- does not dispense with the

necessity to conply with court rules) (citing US. v. Bowen, 310

F.2d 45, 47 (5th Cr. 1962)).

A decade ago, the Suprene Court addressed whether an
attorney’s inadvertent failure to file within the established
deadl i ne can be “excusable neglect” within the nmeaning of FED. R
BANKR. P. 9006(b) (1)’, and defined “excusabl e neglect” as foll ows:

Because Congress has provided no other
gui deposts for determning what sorts of
neglect will be considered “excusable,” we
conclude that the determnation is at bottom

an _equitable one, taking account of all the
rel evant circunstances surroundi ng the party’s

This rule sets forth the calculation of tine in bankruptcy
proceedi ngs, and the holding is illustrative of the (scant)
precedent in this area.
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om ssion. These include . . . the dangers of
prejudice to the [non-noving party], the
Il ength of the delay and its potential inpact
on judicial proceedings, the reason for the
delay, including whether it was wthin the
reasonabl e control of the novant, and whet her
the novant acted in good faith.

Pi oneer Inv. Serv. Co. v. Brunswi ck Assocs. Ltd. P ship, 507 U.S.

380, 385 (1993) (enphasis added).

One basic fact strongly supports Honesi de: McCGee did not
notify the court of his address change, and he admtted that he
received Dodd’s Order in the second or third week of My 2002.
Under this reading, even if McCGee did not see the Order within the
ten-day appeal period, |ack of notice cannot be an excuse for not
filing a notion until August. It would normally be within the
court’s clear discretionto find a three-nonth del ay unreasonabl e.

Yet all other equities weigh in Gsborne’s favor: Gsbor ne
cured the initial (and i nadvertent) post-petition arrearage of one
nort gage paynent, sent all other paynents as they becane due, and
otherwi se conplied with all aspects of the Plan and the Consent
Order -- and she presented evidence to prove all this. Honeside,
meanwhi | e, asked for a declaration of default and enforcenent of
the drop dead clause on faulty evidence contrary to the Consent
Order. Although we are not prepared to say Honeside acted in bad
faith, it acted recklessly and exercised faulty judgnent in asking
for a default when t he operative Consent Order acknow edged recei pt

of the very paynent at issue. Any careful |awer would have known
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that there was no basis for default with respect to the $1,569 at
issue until and unless the Consent Order -- which acknow edged
paynment -- was set aside, and it never was.

Mor eover, the consequence of a ruling adverse to Gsbhorne is
the loss of her hone, while the opposite ruling inplies a
resolution to which both parties shoul d be anenable: the curing of
the arrearage and continuation of paynents under the Plan and the
Consent Order. Under the circunstances present here, we consider
this case to be highly exceptional, and conclude that the
bankruptcy court abused its discretion in denying a 60(b)(6) notion
for “any other reason justifying relief fromthe operation of the
j udgnent .”

1]

For the foregoing reasons, the judgnent of the district court
is VACATED, and the case is REMANDED to the district court with
instructions to remand to the bankruptcy court for further
proceedi ngs consistent with this opinion.

VACATED and REMANDED.
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