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ON PETI TI ON FOR REHEARI NG

Bef ore KING Chief Judge, and BENAVI DES and CLEMENT, Circuit
Judges.

PER CURI AM

The defendants have filed a petition for panel rehearing in
whi ch they ask that we further limt the scope of the proceedi ngs
on remand.

Parts Il .C. 1 and Il1.C. 2 of our opinion explained that the

1998 Agreenent shields R chard Brennan Jr. (Dickie) and his



conpanies fromtrademark liability for uses permtted under the
Agreenent, but not fromliability for uses that exceed the
Agreenent’s perm ssions. The jury found that uses associ ated

wi th Dickie Brennan's Steakhouse, but not Dickie Brennan's Pal ace
Caf é, exceeded the permi ssions of the 1998 Agreenent. We clarify
our mandate to nmake explicit that the plaintiffs nay not pursue
on remand a trademark action against either Dickie or Cousins
(which operates the Palace Café) with regard to the Pal ace Café.

The defendants argue that there is no need for a remand even
regardi ng the Steakhouse restaurant, on the ground that the
plaintiffs’ contract-based |ost-profits award provides a conplete
recovery on any trademark-rel ated cause of action. Pet. for
Reh’ g at 4-13. Qur opinion indicated that the plaintiffs m ght
not be able to obtain any additional relief, but it is for the
district court to determine in the first instance whether
trademar k- specific renedies are avail able and appropriate in this
case and whether the jury’'s award was i nadequate to capture the
| osses conpensable in a trademark acti on.

Rel ying on an argunent on whi ch our opinion expressed no
view, see  F.3d at __ [slip op. at 2846 n.7], the defendants
ask that we limt the scope of the actions that may be pursued on
remand agai nst Richard Brennan Sr. Pet. for Reh’g at 3-4. Their
argunents in this regard may be addressed to the district court.

Wth that, the petition for rehearing is DEN ED



