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Judges.

PER CURI AM

M ssi ssi ppi Power Conpany (MPC) and Interstate Fibernet,
Inc. (I FN) appeal an order dissolving an injunction, dismssing
| FN's conplaint, and refusing to certify a class. W affirm

| . FACTUAL AND PROCEDURAL BACKGROUND

MPC, an electricity provider, owns easenents across tracts
of real property owned by N ck Wl ch, Purcell Conpany, Inc.,
Weyer haeuser Conpany, Plum Creek South Central Tinberlands, LLC,
and the other defendants in this suit. Anong other things, these
easenents authorize MPC to operate tel ecommunications |ines
across the defendants’ properties “in connection” with their main

busi ness of supplying electricity.



MPC entered into a contract with IFN, wherein | FN agreed to
contribute to the cost of constructing and nmai ntaining a fiber
optic line through MPC s easenents in exchange for the right to
use the line for its comrercial teleconmunications business. |In

McDonald v. M ssissippi Power Co., the M ssissippi Suprene Court

held that MPC had the right, under the terns of its easenents, to
install and to use fiber optic cables. 732 So. 2d 893, 897
(Mss. 1999). Additionally, the court held that MPC s subl ease
of the line to IFN did not constitute an additional servitude on
the properties. |1d. But the court also held that the terns of

t he easenents prevented MPC from subl easi ng space on its fiber
optic cables “for purposes other than those which are in
connection with providing electricity.” [d. The court then
remanded the case. |d. at 898.

Wil e McDonald was pending in the state trial court on
remand, IFN filed this suit in federal district court, seeking a
declaration that it owed no conpensation to any of the defendants
for its use of MPC s fiber optic line, either because MPC had the
right to allow IFN to use its fiber optic line or because IFN s
use of the line inposed no additional burden or servitude on the
properties. In the alternative, |IFN asked the district court to
condemm an interest across the thirty-seven parcels of land for
its use. |IFN premsed jurisdiction on diversity of citizenship.

Two of the defendants to the suit, Welch and Purcell, filed



a class-action counterclai magainst |FN and a class-action third-
party conpl ai nt agai nst MPC and Sout hern Conpany, which owns MPC
Wel ch and Purcell’s counterclaimand third-party conpl aint

al l eged violations of the Racketeer |Influenced and Corrupt

Organi zations Act (RICO, 18 U . S.C. § 1961 et seq. (2000),

sl ander of title, trespass, civil conspiracy, unjust enrichnent,
fraudul ent conceal nent, and conversion. MPC, in turn, filed a
count ercl ai m agai nst Wel ch and Purcell, seeking a declaration
that it had the right to allowthird parties to use its

tel ecommuni cation lines, a declaration that Wl ch and Purcel

(and any future class nenbers) had suffered no danmages, and an

i njunction against Wel ch and Purcell (and any future cl ass
menbers) to prevent themfrominterfering wth MPC s use of its
t el ecommuni cations | i nes.

After MPC was nmade a party to Interstate Fibernet, the

district court consolidated the suit with MLaughlin v.

M ssi ssippi Power Co., a simlar suit filed by M ssissipp

| andowners against MPC. The district court’s order consolidated
the two suits “for all purposes.”

In the neantine, IFN filed a notion with the district court
to enjoin two defendants, Bryan Siliba and Dennis Pierce, from
pursuing an action they had filed in M ssissippi state court
against IFN and MPC. The district court granted |IFN s notion,
pendi ng resolution of the court’s subject-matter jurisdiction.

I n accordance with their class-action counterclaimand
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third-party conplaint, Wl ch and Purcell filed a notion to
certify a class of simlarly situated | andowners. Shortly
thereafter, IFN noved to file an anended conpl ai nt that requested
certification of a defendant and counter-plaintiff class
represented by Welch and Purcell.! Eventually, though, Wl ch and
Purcell filed a notion to withdraw their notion for class
certification and began to oppose IFN' s attenpts to certify a
class. Wlch and Purcell asserted that the typicality and
adequacy requirenents for class certification under Federal Rule
of Gvil Procedure 23 could not be net.

On February 19, 2003, the district court issued a nmenorandum
opinion and order. After finding that it |acked subject-matter
jurisdiction over IFN' s clains, the district court dism ssed
| FN's conplaint, denied | FN and MPC s notion for class
certification, and vacated the injunction against state-court
proceedi ngs. The district court also purported to dismss “the
case styled Interstate Fibernet v. Thirty-Seven (37) Parcels of
Real Property.” |FN appealed “fromthe order entered in Cvil
Action No. 1:01CV324SR on the 19th day of February,

2003, . . . and fromany final judgnent to be entered pursuant
thereto under Fed.R Civ.P. 58.” The district court did not,

however, dism ss MLaughlin, the case with which Interstate

Fi ber net had been consol i dat ed. Furthernore, the district court

. MPC | ater joined in IFN' s notion for class
certification.



did not enter a final judgnent under Rule 58.
After IFN and MPC filed an appeal with this court, the

district court continued to exercise jurisdiction over Interstate

Fi bernet. The district court issued an order on March 19, 2003
that, inter alia, granted Welch and Purcell’s notion to w thdraw
their RICO clains, granted Welch and Purcell’s notion to w thdraw
their notion for class certification, and deni ed as noot Wl ch
and Purcell’s notion to dismss for |ack of subject-matter
jurisdiction. The order also dealt with various issues in the
McLaughlin case. Then, on May 7, 2003, the district court issued
an order granting John M Deakle's notion for |eave to wthdraw
as counsel of record for Welch and Purcell.

Based on the unusual circunstances surrounding the district
court’s February 19 order, this court requested the parties to
address whether we have jurisdiction to hear this appeal. Wlch
and Purcell took the position that we | ack appellate
jurisdiction, and filed a notion to remand. That notion was
carried with the case.

1. APPELLATE JURI SDI CTl ON
A 28 U S.C 8§ 1291

Before we consider the nerits of this appeal, we nust first
determ ne whet her appellate jurisdiction exists. |FN and MPC
contend that we have jurisdiction over this appeal because the

district court’s February 19 order was a “final decision”



appeal abl e under 28 U.S.C. § 1291. Wl ch and Purcell respond

that the order is not a final decision, under Rngwald v. Harris,

675 F.2d 768, 771 (5th G r. 1982), because the order dealt only

wth Interstate Fibernet, even though Interstate Fibernet had

been consolidated for all purposes with MlLaughlin and the two
suits could have been filed as one suit. |FN and MPC di sagree.
We concl ude, however, that the district court’s February 19 order
was not a final judgnent because it did not dispose of all clains

in the Interstate Fibernet case and the district court did not,

apparently, intend for the order to be a final judgnent.
“A ‘final decision’ generally is one which ends the
litigation on the nerits and | eaves nothing for the court to do

but execute the judgnent.” Catlin v. United States, 324 U. S.

229, 233 (1945). Thus, “as a general rule, all clains and issues
in a case nust be adjudicated before appeal, and a notice of
appeal is effective only if it is froma final order or

judgnent.” Swope v. Colunbian Chens. Co., 281 F.3d 185, 191 (5th

Cir. 2002). W have also cautioned that “[t]he intention of the

judge is crucial in determning finality.” Vaughn v. Mbil QI

Exploration & Producing S.E., Inc., 891 F.2d 1195, 1197 (5th Gr.

1990) .

In its February 19 order, the district court did not dispose
of all the clains before it; Wlch and Purcell’s counterclains
and third-party conplaint were still pending, as was MPC s

counterclaim Therefore, the district court’s order would not
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normal |y be considered a final judgnent. There are at |east two

exceptions to the rule that a district court nust dispose of al

i ssues for its decision to be final, however. Thus, before

concluding that the February 19 order was not a final decision,

we nust consider whether either of these exceptions applies.
First, a decisionis final if the only clainms not disposed

of by the district court were abandoned. E.qg., Mireau v. Harris

County, 158 F.3d 241, 244 (5th Cr. 1998); Chiari v. Gty of

League Gty, 920 F.2d 311, 314 (5th Cr. 1991). There is no

argunent here that the parties abandoned their clains.
Therefore, this exception does not apply.

Second, a decision that does not specifically refer to al
pending clainms will be deened final if it is clear that the
district court intended, by the decision, to dispose of al

clainms. Vaughn, 891 F.2d at 1197-98; see also Arnstrong v. Trico

Marine, Inc., 923 F.2d 55, 58 (5th G r. 1991). Thus, in Vaughn

we held that a district court’s decision was intended to be
final, even though it left open a cross-claim because it was
“couched in | anguage cal cul ated to conclude all clains,” and,
after issuing the judgnent, the district court closed the case
and the clerk entered judgnent. 891 F.2d at 1197-98. Likew se,
in Arnmstrong, we held that a district court’s decision was final
even though it failed to address two of the plaintiff’s clains,
because the district court’s decision “facially dism ssed [the]

entire conplaint” and the clerk subsequently entered judgnent
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against the plaintiff. 923 F.2d at 58.

Unlike the district courts in Vaughn and Arnstrong, the
district court here did not evince an intent to end the
litigation by its order. True, the order did purport to dismss
the entire case. But, inportantly, the district court did not
close the case or direct the clerk to enter judgnent after
issuing its opinion. Furthernore, the district court continued
to exercise jurisdiction over the case following its February 19
order, issuing orders on March 19 and on May 7. Accordingly, we
conclude that the district court did not intend for its February
19 order to be a final judgnent.?

Because the February 19 order did not dispose of all the
clains in the case, and the district court did not, apparently,
intend for the order to be final, the order is not a final
decision. The parties failed to appeal fromthe district court’s

subsequent orders on March 19 and May 7. Therefore, there has

2 Moreover, this court did not gain jurisdiction over the
appeal once the district court dism ssed Welch and Purcell’s RICO
counterclaim Al though our circuit fornmerly accepted premature
appeal s in cases where the judgnent becane final prior to the
di sposition of the appeal, Alcorn County, Mss. v. United States
Interstate Supplies, Inc., 731 F.2d 1160, 1165-66 (5th G
1984), we held in United States v. Cooper, 135 F.3d 960, 963 (5th
Cir. 1998), that the Alcorn line of cases was no | onger good | aw
after the Suprene Court’s opinion in FirsTier Mrtgage Co. v.
| nvestors Mirtgage I nsurance Co., 498 U. S. 269 (1991). The rule
announced in Cooper is that we nmay consider premature appeal s
“only where there has been a final decision, rendered without a
formal judgnent.” 135 F.3d at 963. Since the district court’s
February 19 order was not a final decision, the appeal cannot be
saved by the rule in Cooper.




been no appeal froma final decision, and we do not have
jurisdiction over this appeal under 8§ 1291.
B. 28 U.S.C. § 1292(a)(1)

In the alternative, |IFN contends that this court has
jurisdiction over its appeal under 28 U S.C. § 1292(a)(1) because
the February 19 order dissolved an injunction. Section
1292(a) (1) provides that “the courts of appeals shall have
jurisdiction of appeals from. . . [i]nterlocutory orders of the
district courts . . . dissolving injunctions.”

In its February 19 order, the district court vacated the
injunction it had entered on March 25, 2002, which prohibited
Defendants Siliba and Pierce frompursuing their state-court suit
against IFN and MPC. Thus, it would appear that we have
jurisdiction over this appeal under 8§ 1292(a)(1l). Nevertheless,

Wel ch and Purcell, citing Gardner v. Westinghouse Broadcasting

Co., 437 U S. 478 (1978), argue that jurisdiction under
§ 1292(a) (1) does not exist because dissolution of the injunction
did not have an “irreparable inpact on the nerits of the
controversy,” id. at 482.

Wel ch and Purcell’s reliance on Gardner is m spl aced.
Gardner did not deal with a situation where the district court
had explicitly granted or denied an injunction. Rather, the
question in Gardner was whether an order denying a notion for

class certification could be appeal ed under 8 1292(a)(1) as an
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order denying an injunction. 1d. at 478-79. The Court held that
the order denying class certification could not be appeal ed
because it had “no direct or irreparable inpact on the nerits of
the controversy.” 1d. at 482. Gardner did not change the rule
that “[o]rders which explicitly grant or deny injunctive relief
are i medi ately appeal able as of right; no additional finding of
a threat of immediate, irreparable injury is required.” Sherri

A D v. Kirby, 975 F.2d 193, 203 (5th Cr. 1992). But, after

Gardner, “orders which . . . have the practical effect of denying

an injunction, but do not do so in explicit terns, are
i mredi ately appeal able if the order threatens ‘serious, perhaps
i rreparabl e consequences’ and can be effectively challenged only

by i medi ate appeal.” 1d. (quoting Carson v. Am Brands, Inc.,

450 U.S. 79, 84 (1981)).

The district court’s February 19 order explicitly dissolved
an injunction that it had previously granted. Thus, an appeal
fromthat order fits squarely within 8 1292(a)(1) and no finding

of irreparable injury is required. See Hamlton Plaintiffs v.

Wllians Plaintiffs, 147 F.3d 367, 370 (5th Gr. 1998) (“[T]he

chal | enged order explicitly dissolved injunctive relief
Accordingly, the order clearly is appeal able under 28 U S. C
§ 1292(a)(1).”). Consequently, we have jurisdiction over this

appeal .3

3 G ven our conclusion that we have jurisdiction over
this appeal under § 1292(a)(1), we deny the notion of Wl ch and
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I1l1. SCOPE OF THE APPEAL

In this interlocutory appeal under 8§ 1292(a)(1l), we may
consider only those issues that bear on the district court’s
decision to dissolve the injunction against Siliba and Pierce.
The district court’s decision to dissolve the injunction was
prem sed on its conclusion that it |acked subject-matter
jurisdiction over IFN' s clains. Thus, in order to consider
whet her the dissolution was proper, we nust necessarily consider
whet her the district court was correct that it |acked subject-

matter jurisdiction. See Veldhoen v. United States Coast Guard,

35 F. 3d 222, 225 (5th Cr. 1994) (considering the district
court’s subject-matter jurisdiction on an appeal of an order
denying an injunction under 8 1292(a)(1)).

MPC asks us also to consider its counterclaimagainst Wl ch
and Purcell. MPC s counterclaim however, has no bearing on the
district court’s decision to dissolve the injunction. Therefore,

we W ll not address the issue in this appeal. See Sherri A D.,

975 F.2d at 204-05 (declining, in an appeal under § 1292(a)(1),
to consider issues that did not “resolve the |legal status of
plaintiff’s clains for injunctive relief.”).

| V. SUBJECT- MATTER JURI SDI CTI ON
A St andard of Revi ew

W review for abuse of discretion the district court’s

Purcell to remand for |ack of appellate jurisdiction.
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decision to dissolve an injunction. Collumv. Edwards, 578 F.2d

110, 113 (5th G r. 1978). Here, however, the district court
based its dissolution of the injunction on the |egal concl usion
that it |acked subject-matter jurisdiction. W reviewthis |egal

i ssue de novo. See Quy Carpenter & Co. v. Provenzale, 334 F. 3d

459, 463 (5th Cir. 2003); In re Bissonnet Invs. LLC 320 F.3d

520, 522 (5th Cr. 2003). W review a district court’s decision
regarding class certification for abuse of discretion. Allison

v. Gtgo Petroleum Corp., 151 F.3d 402, 408 (5th Gr. 1998).

B. Diversity Jurisdiction

In Strawbridge v. Curtiss, 7 U S (3 Cranch) 267 (1806), the

Suprene Court established the rule of conplete diversity for
cases arising under 28 U S.C. 8§ 1332. “The concept of conplete
diversity requires that all persons on one side of the
controversy be citizens of different states than all persons on

the other side.” Harrison v. Prather, 404 F.2d 267, 272 (5th

Cir. 1968). |IFN concedes that conplete diversity does not exist
in this case because it shares state citizenship with sonme of the
def endants. Nevertheless, |IFN argues that jurisdiction is proper
in this case, for one of three reasons. First, |IFN contends that
Federal Rule of G vil Procedure 71A creates an exception to the
rule of conplete diversity. Second, |FN suggests that any

nondi ver se defendants could be dism ssed fromthe case, |eaving

the district court wwth subject-matter jurisdiction over the
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remai ning parties. Third, IFN points out that conplete diversity
is not required under Federal Rule of G vil Procedure 23 and,
thus, that jurisdiction would exist if the district court had
certified a class. W address each of these argunents in turn.

1. Rule 71A

28 U. S.C. 1367(a) authorizes courts to exercise suppl enental
jurisdiction over “clains that are so related to clains in the
action within such original jurisdiction that they form part of
the sanme case or controversy under Article IIl.” Section 1367(b)
provi des, however, that when original jurisdiction is based on
the diversity of the parties, the district court nmay not exercise
suppl enmental jurisdiction “over clains by plaintiffs against
persons made parties under Rule 14, 19, 20, or 24 of the Federal
Rul es of Cvil Procedure” when it would be “inconsistent with the
jurisdictional requirenents of section 1332."%

| FN argues that the defendants were not joined under Rules

4 The full text of § 1367(b) provides:

In any civil action of which the district courts have
original jurisdiction founded solely on section 1332 of
this title, the district courts shall not have
suppl enental jurisdiction under subsection (a) over
clains by plaintiffs agai nst persons nade parties under
Rule 14, 19, 20, or 24 of the Federal Rules of Civi
Procedure, or over clains by persons proposed to be
joined as plaintiffs under Rule 19 of such rules, or
seeking to intervene as plaintiffs under Rul e 24 of such
rules, when exercising supplenental jurisdiction over
such cl ai s woul d be i nconsi stent with the jurisdictional
requi renents of section 1332.
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14, 19, 20, or 24 of the Federal Rules of Cvil Procedure.
Rat her, the parties were joined under Rule 71A, which governs
condemmation actions. Since Rule 71Ais not listed in 8§ 1367(b),
reasons | FN, Congress nust have neant to exclude it. Thus,
according to IFN, the district court could have exercised
suppl enental jurisdiction (consistent with § 1367(b)) over IFN s
cl ai ns agai nst the nondi verse defendants.

| FN's reasoning suffers froma fundanental flaw. Rule
71A(b) provides that, in condemation actions, “[t]he plaintiff
may join in the sanme action one or nore separate pieces of
property, whether in the sanme or different ownershi p and whet her

or not sought for the sane use.” (enphasis added). Thus, Rule
71A permits joinder of “pieces of property,” not parties. Cf.

Garrett v. United States, 407 F.2d 146, 150 n.5 (8th Gr. 1969)

(“Provisions of Rule 71A(b) permtting joinder of parcels of |and

in condemation are nuch broader than conparative provisions

governing [oinder of parties (Rules 19 and 20) or joinder of

clains (Rule 18).” (enphasis added)). The defendants in this
suit, therefore, nust have been joined under another Rule, such
as Rule 19 or Rule 20. See FeD. R Cv. P. 71A(a) (“The Rul es of
Civil Procedure for the United States District Courts govern the
procedure for the condemation of real and personal property
under the power of em nent domain, except as ot herw se provided

inthis rule.”); see also United States v. Smth, 307 F.2d 49, 58

(5th Gr. 1962) (noting that parties could be joined pursuant to
15



Rule 19 in a condemmation proceedi ng under Rule 71A). Since

8 1367(b) provides that there nust be conplete diversity where
parties are joined in a diversity suit under Rule 19 or Rule 20,
conplete diversity is required here.

2. Di sm ssal of nondi verse parties

Even if Rule 71A does not create an exception to the rule of
conplete diversity, argues IFN, diversity in this suit could be
obt ai ned by di sm ssing any nondi verse parties. |n appropriate
circunstances, a court of appeals nmay dism ss di spensabl e
nondi verse parties whose presence defeats diversity jurisdiction.

Newnman- G een, Inc. v. Alfonzo-Larrain, 490 U S. 826, 837-38

(1989). W concl ude, however, that once |IFN joined the separate
parcels of real property, the | andowners becane i ndi spensabl e
parties. Thus, we decline to dism ss the nondiverse parties in
this suit.

In a suit to condem real property, known property owners
are necessary parties who nust be joined. See FED. R Qv. P
71A(c)(2) (“Upon the comrencenent of the action, the plaintiff
need join as defendants only the persons having or claimng an

interest in the property whose nanes are then known .

(enmphasi s added)); United States v. 194.08 Acres of Land, 135

F.3d 1025, 1031 (5th Cr. 1998). Since IFN elected to proceed

against nultiple properties in this suit, IFN was required to
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join all property owners.®> Thus, technically, it is not the
parties who were m sjoined, but the properties. Rule 21 gives us

the power to dismss msjoined parties. See Rule 21 (“Parties

may be dropped or added by order of the court on notion of any

party or of its own initiative at any stage of the action and on

such terns as are just.” (enphasis added)); Newran-G een, 490
U S at 837-38. But there is no corresponding rule that permts

us to dismss msjoined properties. Consequently, we may dism ss

neither the properties nor their (now necessary) owners fromthis
suit, in order to establish diversity jurisdiction.

3. Rul e 23

Finally, IFN argues that it need not be diverse fromevery
| andowner, if the | andowners are certified as a class. “[I]n a
class action authorized pursuant to Federal Rule of G vil
Procedure 23, only the citizenship of the nanmed representatives
of the class is considered, wthout regard to whether the
citizenship of other nenbers of the class would destroy conplete

diversity. . . .” Carden v. Arkoma Assocs., 494 U. S. 185, 199-

200 (1990); Manguno v. Prudential Prop. & Cas. Ins. Co., 276 F.3d

720, 723 (5th Gr. 2002). Thus, the citizenship of the unnaned

class nenbers is irrelevant to whether we have diversity

5 O course, it was not necessary for IFNto join al
properties it sought to conderm. Cf. FeD. R Qv. P. 71A(b) (“The

plaintiff may join in the sane action one or nore separate pieces
of property . " (enphasi s added)).
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jurisdiction, so long as the naned class nenbers are diverse from
t he opposing parties.

Before the district court, IFN and MPC requested that Wl ch
and Purcell be nmade representatives of a defendant and counter-
plaintiff class. A cl ass represented by Wl ch and Purcell would
not neet diversity requirenents because (as | FN concedes) Purcel
is not diverse fromIFN. On appeal, however, |IFN and MPC have
changed tactics and now argue that a class shoul d have been
certified wwth Wl ch alone acting as class representative. Since
Welch is diverse fromIFN, and the anobunt in controversy has been
met with regard to Welch, a class represented by Wl ch would (as
the new theory goes) neet the diversity requirenents of § 1332.
We are not disposed to salvage the district court’s jurisdiction
over this case by permtting |FN and MPC to raise for the first
time on appeal an argunent that would require us to permt one
class representative to be dropped, leaving only Welch as the
| one class representative. The propriety of Welch as the | one
class representative was not passed on by the district court, and
it is a sensitive, fact-bound inquiry that ought not be nmade in
the first instance at the court of appeals level. Accordingly,
we conclude that the district court did not have diversity
jurisdiction over this case.

C. Federal - Questi on Jurisdiction

| FN argues that even if diversity jurisdiction is |acking,
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federal -question jurisdiction was created when Wl ch and Purcel
filed their counterclaimagainst IFN. According to IFN, the
district court had federal -question jurisdiction over Wl ch and
Purcel |’ s countercl ai m because the clai m-which asserted
violations of RICO 18 U.S.C. § 1961 et seq.--arose under federal
law. See 28 U S.C. § 1331. Furthernore, |IFN contends that, once
it had jurisdiction over Welch and Purcell’s counterclaim the
district court could have exercised supplenental jurisdiction
over IFN s state-law cl ai ns.

I f an independent jurisdictional ground exists for a
counterclaim the district court can retain jurisdiction over the
counterclaimeven if the original clains are dism ssed for |ack

of subject-matter jurisdiction. Kuehne & Nagel (AG & Co) V.

Geosource, Inc., 874 F.2d 283, 291 (5th Cr. 1989). Mreover, if

the district court retains jurisdiction over the counterclaim it
may permt the dism ssed clainms to be asserted as countercl ai ns
to the retained claim [|d. But that does not nean that

dism ssal of the original clains is not warranted in the first
place. See id. |IFN never attenpted to re-file its clains as
counterclains. Nor did it appeal the district court’s decision
to allow Welch and Purcell to withdraw their RI CO counterclains.
Therefore, we see no error in the district court’s dism ssal of

| FN' s state-law clains for |ack of subject-matter jurisdiction.

V. CONCLUSI ON
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W AFFIRM the district court’s decision to dissolve the
i njunction against Siliba and Pierce for the reason, recognized
by the district court, that it had no jurisdiction to enter the

i njuncti on.
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