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DeMOSS, Circuit Judge:

Petitioners, citizens of I|Indonesia, were ordered renoved by
the Immgration and Naturalization Service (“INS"). The
| mm gration Judge (“1J”) dism ssed their applications for asylum
and w t hhol ding of renoval. The Board of Inmgration Appeals
(“BIA") affirmed without opinion. Petitioners contend that the IJ
erred by denying their applications for asylum They al so assert
that the |1J erred by failing to address their clains for relief
under the Convention Against Torture (“CAT”). W hold that the IJ
commtted | egal error and therefore reverse and remand for further
proceedi ngs not inconsistent with this opinion.

BACKGROUND

Petitioners Jopie Eduard (“Eduard”) and his wfe, Julianna
Pakkung (“Pakkung”), are natives and citizens of |ndonesia.
Pakkung entered the United States in June 1989, as a noni nm grant
visitor, with permssion to remain for six nonths. Eduard entered
the United States in June 1991, as a nonimmgrant crewran, wth
perm ssion to remain for 29 days.

The INS initiated renobval proceedings against Pakkung and
Eduard i n Novenber 2000. Pakkung and Eduard conceded renovability,
and applied for asylum and wi thhol di ng of renoval .?

The I'J held a consolidated hearing on April 23, 2001. The |J

Petitioners each filed an “Application for Asylum and/or
Wt hhol ding of Renoval.” Both applications clained, inter alia,
that they feared being subject to torture in |Indonesia.
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i ssued an oral decision denying Eduard’ s and Pakkung’' s appli cations
for asylum and denying w thholding of renoval pursuant to | NA
8 241(b)(3)(B). 8 CF.R 8 208.16(b) (2004). The 1J reasoned
that neither applicant had established past persecution or a well -
founded fear of future persecution. The |IJ did not di scuss whet her
renmoval could be withheld under the CAT. 1d. 8§ 208.16(c).

A menber of the BIA, acting for the board, affirned the 1J's
deci si on w thout opinion. Eduard and Pakkung tinely filed this
appeal .

DI SCUSSI ON

Because the BIA summarily affirnmed the opinion of the IJ, we
review the factual findings and | egal conclusions of the 1J. See
Soadj ede v. Ashcroft, 324 F.3d 830, 832 (5th Cr. 2003) (providing
that the 1J's decision is the final agency decision if the BIA
summarily affirmns). We nust uphold the 1J's factual findings
unless we find that they are not supported by substantial evidence
in the record. Faddoul v. INS, 37 F.3d 185, 188 (5th Cr. 1994).
Substantial evidence is lacking only if the petitioner establishes
that the record evidence was “so conpel ling that no reasonabl e fact
finder could fail to find” the petitioner statutorily eligible for
asylumor w thholding of renoval. [INS v. Elias-Zacarias, 502 U. S.
478, 483-84 (1992); Lopez-CGonez v. Ashcroft, 263 F. 3d 442, 444 (5th
Cir. 2001). We review concl usions of |aw de novo. M khael v.

INS, 115 F.3d 299, 305 (5th Gr. 1997); Carbajal-Gonzalez v. INS



78 F.3d 194, 197 (5th Gr. 1996). Consequently, even though we are
required to review the factual findings of the |IJ for substanti al
evi dence, we nevertheless may reverse an |J’'s decision if it was
decided on the basis of an erroneous application of the |aw
M khael , 115 F. 3d at 305.

Petitioners contend that the |IJ erred by (1) denying their
applications for asylunt and (2) failing to address their clains
for relief under the CAT.

| . Whet her the |IJ erred by denying Petitioners’ applications for
asyl um

Petitioners first contend that the 1J erred by denying their
applications for asylum The Attorney Ceneral is authorized to
grant asylum to “refugees.” INA 8§ 208(a), 8 U.S.C. § 1158(a)
(2004); INS v. Cardoza-Fonseca, 480 U S. 421, 428 n.5 (1987)
M khael , 115 F. 3d at 303. A refugee is:

[ Al ny person who i s outside any country of such person's

nationality or, in the case of a person having no
nationality, is outside any country in which such person
| ast habitually resided, and who is unable or unwilling
toreturnto, and is unable or unwilling to avail hinself

or herself of the protection of, that country because of
persecution or a well-founded fear of persecution on
account of race, religion, nationality, nmenbership in a
particul ar social group, or political opinion

2Petitioners do not discuss the |J's denial of their applications
for withhol ding of renoval under INA 8 241(b)(3)(B). Wthholding
of renoval requires a higher standard of proof than asylum [INSv.
Stevic, 467 U.S. 407, 429-30 (1984); Faddoul v. INS, 37 F.3d 185,
188 (5th Cr. 1994). This “level of proof . . . is nore stringent
than for asylum purposes.” Mkhael v. INS, 115 F. 3d 299, 306 (5th
Cr. 1997). Thus, the IJ' s dism ssal of Petitioners’ asylumclains
was dispositive of their w thholding of renoval clains.
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I NA § 101(a)(42)(A), 8 U.S.C. § 1101(a)(42)(A) (2004).3 Applicants
bear the burden of proving that they qualify for refugee status.
8 CF.R § 208.13(a) (2004); Faddoul, 37 F.3d at 188. Petitioners
assert that they were eligible for asyl umbecause they (1) suffered
past persecution on account of their race and religion and
(2) possessed a well-founded fear of future persecution on account
of their race and religion.

A Past Persecuti on.

Petitioners contend that the IJ erred by hol ding that they had
not suffered past persecution. In particular, they argue that
(1) the 1J's factual findings are not supported by substanti al
evidence and (2) the |J applied erroneous | aw by not anal yzing the
separate incidents of harmin the aggregate.

1. Whet her substantial evidence supports the 1J's
finding of no past persecution.

Petitioners argue that the I J's finding of no past persecution
is not supported by substantial evidence. Per secution has been
defined by this Court as:

The infliction of suffering or harm under governnment
sanction, upon persons who differ in a way regarded as
offensive (e.g., race, religion, political opinion,
etc.), in a manner condemmed by civilized governnents.
The harmor suffering need not be physical, but may take

%Being classified as a refugee, however, does not automatically
grant the alien asylum M khael, 115 F. 3d at 303 (recognizing this
definition to be “a provision stated in precatory |anguage, i.e.,
it allows the Attorney General the discretion to grant asylumto
ref ugees”).



ot her forms, such as the deliberate i nposition of severe

econom ¢ di sadvantage or the deprivation of |iberty,

food, housing, enploynent or other essentials of life.
Abdel - Masieh v. INS, 73 F.3d 579, 583-84 (5th Cr. 1996) (citation
omtted).*

Eduard is a Christian of Manado ancestry; he asserts, however,
t hat | ndonesi ans presune he i s Chi nese because of his skin tone and
the shape of his eyes. When Eduard lived in Indonesia, he was
struck in the head with a rock while wal king to church. Al though
Eduard was not able to identify the assailant, he nonethel ess
presuned that the assailant was a Mislim because the assault
occurred just days after a large civil dispute between the
Government and the Muslins.® Eduard sustained cuts on his head and
was given nedication to stop the bleeding. Eduard also testified

that he was taunted as a “pork eater” by a Muslimwhile he sat on

a bus. Aside fromthe stone-throwi ng incident, Eduard was never

“Persecution is an “extrene concept that does not include every

sort of treatnent our society regards as offensive.” Nagoul ko v.
INS, 333 F.3d 1012, 1016 (9th Gr. 2003) (citation omtted); see
also Quda . INS, 324 F.3d 445, 450 (6th Gr. 2003)

(“ID]iscrimnation does not ordinarily anmount to persecution wthin
the nmeaning of the Act.”); Mkhailevitch v. INS, 146 F.3d 384, 390
(6th Cr. 1998) (stating that persecution “requires nore than a few
isolated incidents of verbal har assnent or intimdation,
unacconpani ed by any physical punishnment, infliction of harm or
significant deprivation of liberty”).

SPetitioners contend that the |IJ m scharacterized “the Tanjung
Priok riots” as a “civil disturbance caused by certain Mislins
failing to obey police orders.” Petitioners, however, fail to
establish that the 1J's characterization of the riots as a “civil
di sturbance” was not supported by substantial evidence.
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physi cal | y puni shed or harned i n | ndonesi a because of his Christian
faith or inputed Chinese ethnicity.

Pakkung is a Christian of Chinese ethnicity. She testified
that she was taunted in school by Mislimstudents and that the bus
of a fellow Christian was stoned in 1986. Pakkung, however, did
not actually w tness the stoning. Pakkung al so stated that her
grandparents tried to convert her to | sl amwhen she was ei ght years
old. She clainmed that they “hit [her] and beat [her] up” when she
refused to say Muslim prayers. Pakkung, however, did not testify
that she suffered any injuries or that she ever required nedical
treat nent.

The 1J found that “the taunting described by [ Eduard] and the
general harassnent does not rise to the level of a serious
puni shment or harmthat would justify a grant of asylum” The IJ
al so concluded that “there is no evidence that [Pakkung] was ever
targeted for any actual physical abuse in Indonesia.”

The 1J's findings are supported by substantial evidence.
Nei t her Eduard nor Pakkung were interrogated, detained, arrested,
or convicted in Indonesia. The only violence suffered by either
party, on account of either religion or ethnicity, was the injury
to Eduard’s head all egedly caused by a purported Muslim The rest
of the m streatnent recounted during the | J hearing was conposed of
mere denigration, harassnent, and threats. Neither discrimnation
nor harassnent ordinarily anobunts to persecution under the | NA,
even if the conduct anounts to “norally reprehensible”
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discrimnation on the basis of race or religion. Fisher v. INS,
79 F.3d 955, 961 (9th Cr. 1996). Thus, substantial evidence
supports the 1J’s finding that Petitioners failed to establish past

persecuti on.

2. Whether the 1J applied erroneous I|law by not
analyzing the separate incidents of harm in the
aggr egat e.

Petitioners also contend that the IJ commtted | egal error by
not considering the incidents of harmin the aggregate. Matter of
Oz & 1-2Z-, 22 1 & N Dec. 23, 26 (BIA 1998). Neither the
Petitioners’ briefs nor the 1J's decision establishes that the |J
anal yzed each i ncident of harmin isolation. Because the burden of
proving that the 1J anal yzed each incident independently falls on
Petitioners, and Petitioners have failed to carry that burden, we
do not agree with Petitioners and thus find no error.

B. Petitioners’ \Well-Founded Fear of Persecution.

Despite an adverse finding on their clainms of past
persecution, Petitioners can still establish their refugee status
by denonstrating well-founded fears of persecution. An applicant
has a wel | -founded fear of persecution if:

(A) The applicant has a fear of persecution in his or her

country of nationality . . . on account of race,

religion, nationality, nmenbership in a particul ar soci al
group, or political opinion;

(B) There is a reasonable possibility of suffering such

persecution if he or she were to return to that country;

and

(C He or she is unable or unwilling to return to, or



avail hinself or herself of the protection of, that
country because of such fear.

8 CFR § 208.13(b)(2)(i). “To show a well-founded fear of
persecution, an alien nust have a subjective fear of persecution,
and that fear nust be objectively reasonable.” Lopez- Gonez,
263 F.3d at 445. The applicant nust establish that “a reasonabl e
person in [his] circunstances woul d fear persecution” in his native
country. Faddoul, 37 F.3d at 188. Moreover, a finding of a well -
founded fear of persecution is negated if the applicant can avoid
persecution by relocating to another part of his hone country.
8 CF.R 8§ 208.13(b)(2)(il1). The well-founded fear standard,
however, does not require an applicant to denonstrate that he w |
be persecuted in his native country; rather the applicant nust
“establish, to a ‘reasonabl e degree’, that return to his country of
origin would be intolerable.” MKkhael, 115 F. 3d at 305 (quoting
Cardoza- Fonseca, 480 U.S. at 439).

Petitioners contend that the IJ erred by holding that they did
not establish well-founded fears of persecution. In particular,
Petitioners argue that the |J applied erroneous |aw to concl ude
that: (1) their feared persecution was not on account of race or
religion; (2) their feared persecution was unreasonable; and
(3) they could relocate within |Indonesi a.

1. Whet her the | J applied erroneous law to concl ude that

Petitioners’ feared persecution was not on account of

race or religion

Petitioners contend that the |J applied erroneous law to
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conclude that Petitioners’ feared persecution was not based on race
or religion. The 1J concluded that Petitioners did not satisfy
8 CFR 8 208.13(b)(2)(i)(A), which requires that a fear of

persecution be on account of ” a protected  Dbelief or
characteristic. Although the IJ recognized that Petitioners’ fears
were partially due to their Christianity,® the |IJ held that such
fear was not “on account of” their religion because |Indonesia is
rife wwth civil uprisings and violence which are not specific to
Christian or Chinese inhabitants.’

The |1J supported this legal conclusion by citing Matter of
Mogharrabi, 19 | & N Dec. 439, 447 (BI A 1987) abrogated on ot her
grounds by Pitchershaia v. INS, 118 F.3d 641, 647 (9th Cr. 1997).

Respondent cites Hallman v. INS, 879 F.2d 1244 (5th Cr. 1989), and

The 1J held that “a general climte of viol ence based, at |east
in part, on differences between |Islamand Christianity and soci o-
econom c tensions, as described by the United States State
Departnent, which are exacerbated by Chinese ethnicity, exists in
| ndonesi a.”

The 1J stated that “religious tensions in |ndonesia between
Christians and Muslins have spawned vi ol ence and there is a risk of
violence in Indonesia, not only for [Petitioners], but for all
citizens who live in Indonesia.” The IJ found that “not all of the
[forced religious] conversions involve forced conversions of
Christians to Islam There have al so been reports of Mislinms who
are forced to convert to Christianity.” The |J enphasized that
“there have been closures and attacks not only on churches, but
al so tenpl es and nosques, in different parts of |ndonesia.” The
1 J also noted that “both the Christian and the Miuslimcomunities
bl anme each other for initiating and perpetuating violence.” The IJ
stated that “[a]l though conditions are tense in parts of | ndonesia,
it appears that [Petitioners] would not be at any greater risk than
any other citizen of Indonesia if they returned.”
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Canpos- Guardado v. INS, 809 F.2d 285 (5th Cr. 1987), to further
support the 1J' s conclusion. None of these cases, however, holds
that a fear of persecution based on a protected belief or
characteristic is negated sinply because the applicant also fears
general civil violence and di sorder.

Mogharrabi st ates:

[Aln alien who succeeds in establishing a well-founded

fear of persecution will not necessarily be granted

asylum He nust also show that the feared persecution

woul d be on account of his race, religion, nationality,
menbership in a particular social group, or political

opi nion. Thus, for exanple, aliens fearing retribution

over purely personal matters, or aliens fleeing general

condi tions of violence and upheaval in their countries,

would not qualify for asylum Such persons may have

wel | -founded fears, but such fears would not be on

account of their race, religion, nationality, nmenbership

in a particular social group, or political opinion.
Mogharrabi, 19 | & N Dec. at 447 (enphasis added).

I n Canpos- Guardado, we found that an applicant’s fear of
persecution on account of her uncle’s political opinion did not
support a finding of a well-founded fear of persecution. 809 F.2d
at 288, 291. W stated that Congress, when it passed the statute
governing asylum applications, “did not intend to confer
eligibility for asylumon all persons who suffer harm from civi
di st urbances—condi ti ons t hat necessarily have political
inplications.” [|d. at 290.

In Hall man, we held that a bonbing raid upon an applicant’s
village was not on account of the applicant’s political opinion,

but rather a battlefield tactic designed to elimnate a source of
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security and support available to guerillas in a war zone.
879 F.2d at 1247. W concluded that “asylumis not available to
every victimof civil strife, but is restricted to those persecuted
for particular reasons.” |d.

These cases hold that an applicant’s fear of persecution
cannot be based solely on general violence and civil disorder.
None of these cases, however, supports the |J's proposition that
fear based on a protected belief or characteristic is negated
sinply because of general violence and civil disorder. Congress no
doubt anticipated that citizens of countries rife with genera
vi ol ence and civil disorder woul d seek asylumin the United States.
If it had intended to deny refugee status to applicants from such
countries, who also feared persecution based on one of the five
statutorily protected beliefs and characteristics, it would have
presumably stated so.

Upon reviewof the record, it is clear that Petitioners’ fears
of persecution were not based solely on the peripheries of civil
viol ence and disorder.® For exanple, Pakkung submitted in her
application that she:

[I]s afraid to go back to Indonesia because Christians

are being persecuted there by the Mslens and the

| ndonesi an governnment cannot control them Killings,

bl oodshed, burnings, persecutions of Christians are
happening all over Indonesia in places |ike Jakarta

81t is less clear whether Petitioners established that they
feared persecution on account of their Chinese ethnicity (or
inputed ethnicity in Eduard's case).
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Bandung, Sol o, Situbondo, Surabaya, Lonbok, Bali, West

Kal i mant an, U ung Pandang, Poso, Ml uku |sland and even

inlrian Jaya . . . . Wen the Governnent catches the

Mosl em cul prits, they pardon and rel ease them
She also testified that she feared being persecuted by the Laskar
Ji had, a group which pressures Christians to convert to Islam

Eduard testified that the Muslimnmajority presents a risk to
Christians everywhere in |Indonesia under present conditions.
Eduard’s siblings, who live in Indonesia, are afraid to attend
church due to the violence. Another wtness, G deon Tandirerung,
confirnmed that Christians are pressured to convert to Islam and
that churches are routinely burned. He also described the
w despread influence of the Laskar Ji had, who are responsible for
forced conversions and ot her physical viol ence agai nst Christians.

A review of the record indicates that Petitioners fears of
persecution were based on their Christian faith in particular, and
| ndonesian civil strife in general. The IJ commtted |egal error

by analyzing whether Petitioners’ fear of persecution was “on
account of” their race or religion using a standard not supported
by case |l aw or the regul ations.

2. Whet her the | J applied erroneous | awto conclude that the
Petitioners’ fear of persecution was unreasonabl e.

Petitioners also contend that the | J applied erroneous law to
conclude that their fears of persecution were unreasonable. See
generally M khael, 115 F.3d at 304 (holding that a well-founded

fear of persecution nust be reasonable). To denonstrate the
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reasonabl eness of a well-founded fear of persecution, an asylum
applicant nust show that: (1) he possesses a belief or
characteristic a persecutor seeks to overcone by neans of
puni shment of sonme sort; (2) the persecutor is already aware, or
could beconme aware, that the alien possesses this belief or
characteristic; (3) the persecutor has the capability of punishing
the alien; and, (4) the persecutor has the inclination to punish
the alien. Mgharrabi, 19 | & N Dec. at 446.
The 1J msstated the legal standard to establish a
“reasonabl e” fear of persecution. The |J stated:
A reasonabl e fear of persecutionis not only a subjective
fear. In addition an applicant nust establish that:
(1) the applicant possesses a belief or characteristic
connected to one of the five statutory grounds for
asylum (2) the applicant has been targeted for
puni shnent or harm based on that bel i ef or
characteristic; (3) the persecutor is aware, or becones
aware, that the applicant possesses that belief or
characteristic; (4) the persecutor has the capability to
puni sh or harmthe applicant; (5) the persecutor has the
inclination to punish or harmthe applicant; and (6) the
threat of persecution is country w de.
(CGting Matter of Acosta, 19 I & N Dec. 211, 231 (BIA 1985)
(enphasi s added)). It is unclear why the |J cites Acosta as
authority for the above statenent of |aw, where that case fails to
di scuss either the second or sixth elenent nentioned by the 1J and
outlines the third elenent differently than the 1J’s opinion. See
id. at 231. Respondent concedes that the I1J “slightly m sstated”

the anal ysis. Petitioners argue that the IJ erred by (1) requiring

themto prove that they had been targeted, (2) requiring themto
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prove that the persecutor is aware of their beliefs, and
(3) inproperly considering the safety of Petitioners’ famly
nmenbers in | ndonesi a. ®

a. Whet her the IJ erred by requiring Petitioners
to prove that they had been targeted.

Petitioners contend that the IJ erred by requiring themto
prove that they “ha[d] been targeted for punishnment or harm based
on [a protected] belief or characteristic.” The 1J held that
Petitioners failed to neet this elenent: “Although a general
climate of viol ence based, at | east in part, on differences between
| slamand Christianity and soci o-econom ¢ tensi ons, as descri bed by
the United States State Departnent, which are exacerbated by
Chi nese ethnicity, exists in Indonesia, [Petitioners] have not been
targeted for any of these reasons in the past in |Indonesia.”

The asylumregul ations provide that:

In evaluating whether the applicant has sustained the

burden of proving that he or she has a well-founded fear

of persecution, the asylumofficer or inmmgration judge

shal |l not require the applicant to provide evidence that

there is a reasonable possibility he or she would be
singled out individually for persecution if:

(A) The applicant establishes that there is a
pattern or practice in his or her country of

°El emrent si x, although not analyzed in this part of the opinion,
is also not a factor to determ ne the “reasonabl eness” of the
applicant’s fear. Rat her, an |J should conduct a “relocation”
analysis upon finding that the fear of future persecution is
reasonable. 8 C.F.R 8§ 208.13(b)(ii) (2004) (“An applicant does
not have a wel | -founded fear of persecution if the applicant could
avoi d persecution by relocatlng to anot her part of the applicant’s
country of nationality . . . .").
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persecution of a group of persons
S|n1IarIy situated to the applicant on account
of race, religion, nationality, nenbership in
a particular social group, or political
opi ni on; and
(B) The applicant establishes his or her own
inclusion in, and identification with, such
group of persons such that his or her fear of
persecution upon return i s reasonabl e.

8 CF.R 208.13(b)(2)(iti) (enphasis added).

It is clear fromthe record, and the IJ’'s findings, that there
was a pattern of persecution of Christians in |Indonesia.® Thus,
Petitioners were not required to show that they would be singled
out for persecution upon return to I|ndonesi a. | d. Mor eover,
requi ring an applicant to prove past targeting to establish a well -
founded fear would effectively replicate the past persecution
i nquiry. Thus, the 1J commtted |egal error by requiring that

Petitioners prove they had been targeted in the past.

b. Whet her the IJ erred by requiring Petitioners

The 1J noted that the United States State Departnent has
reported that in Indonesia there were “122 religiously notivated
attacks on Christian churches and other Christian facilities during

2000. . . . These attacks resulted in 3,000 deaths, the
di spl acenent of nearly 500,000 people, and damage to at |east 81
churches and dozens of nosques.” Pakkung clained that “[Kk]illings,

bl oodshed, burnings, persecutions of Christians are happeni ng al
over Indonesia in places |ike Jakarta, Bandung, Sol o, Situbondo,
Sur abaya, Lonbok, Bali, Wst Kalimntan, U ung Pandang, Poso,
Mal uku Island and even in Irian Jaya.” G deon Tandi rerung
confirnmed that Christians are pressured to convert to Islam and
churches are routinely burned. G deon Tandirerung testified that
the Laskar Jihad is wdely influential throughout Indonesia. He
specified that the Laskar Jihad, in its efforts to convert
Christians to Islam routinely burns churches and commts physi cal
acts of violence against Christians.
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to prove that persecutors had actual awareness
of Petitioners’ religion and ethnicity.

Petitioners also contend that the |J erred by requiring them
to prove that “the persecutor is aware, or becones aware, that the
appl i cant possesses that belief or characteristic.” It is well-
settled that asylumapplicants nust only denonstrate that a feared
persecutor “could easily becone aware” of an applicant’s protected
beliefs or characteristics. Mogharrabi, 191 & N Dec. at 446. Due
to the anbiguity of the 1J’s decision, it is unclear whether the |J
actually required Petitioners to prove that persecutors were
al ready aware of their race or religion. Requiring such proof is
|l egal error and is significant because Petitioners’ ethnicity and
Christian faith are easily discoverabl e by potential persecutors in
| ndonesia. Thus, the |IJ erred by requiring Petitioners to prove
that the persecutors were aware of Petitioners’ race or religion.

C. Whet her the |J erred by i nproperly considering
the safety of Petitioners’ famly nenbers in
| ndonesi a.

The 1J enphasized that the reasonabl eness of Petitioners
fears was di m ni shed because their famly nenbers in I ndonesia had
not been persecuted.!! Petitioners contend that the |J “applied an

incorrect legal standard to determ ne the significance of famly

H1Eduard’ s siblings have not been harned as a result of either
their inmputed Chinese ethnicity or Christian faith. Al t hough
Pakkung’s nother is afraid to go to church because of the recent
church burnings, she has not been harned because of her Chinese
ethnicity or Christianity. Pakkung s brother, however, was beaten
at an | ndonesi an school when he was eight years old.
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menbers residing in Indonesia to the question of whether [they]
have a wel | -founded fear of persecution there.”

In Matter of A-E-M, 21 |1 & N Dec. 1157, 1160 (BI A 1998), the
Bl A hel d that the reasonabl eness of an alien’s fear of persecution
is reduced when his famly remains in his native country unharned
for along period of tine after his departure. Petitioners attenpt
to distinguish A-E-M, where persecutors existed in only limted
areas, from cases, such as theirs, where the feared persecutors
operate throughout the whole country. Such a distinction is not
val i d.

The holding of A-EEM is not |imted to cases where the
persecutor operates regionally. ld. at 1159-61. The opinion
merely sets out several factors to be consi dered, and applies those
factors to the facts of the case, which happened to involve
persecutors with a nmere regional influence. | d. There is no
| ogi cal reason to distinguish between those cases with a regional
persecutor and those cases involving a national persecutor; in
fact, ongoing famly safety seens to be an even stronger indicator
of “unreasonabl e’ fear when the feared persecutor has a nationa
i nfluence. Thus, it was not legal error for the I J to consider the

fact that Petitioners’ famlies remain in | ndonesia unharnmed. 12

1?2Respondent does not cite any authority establishing that the
safety of famly nenbers is enough, by itself, to render a fear of
persecution unreasonable. Thus, it appears that it is nerely one
factor which courts should consider.
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I n summary, although the I'J was not precl uded fromconsidering
the safety of Petitioners’ famly nenbers in Indonesia, the IJ' s
hol di ng that Petitioners’ fear of persecution was unreasonabl e was
nonet hel ess based on erroneous law. |In particular, the |IJ erred by
requiring Petitioners to prove that they had been targeted for
puni shment in the past. The 1J also erred in its analysis
regardi ng whether persecutors were required to be aware of
Petitioners’ protected beliefs and characteristics.

3. VWhet her the |J applied erroneous |law to concl ude
that Petitioners could relocate within |Indonesia.

Al t hough the 1 J applied inproper |egal anal yses to determ ne
whet her Petitioners’ fears of persecution were “reasonable,” such
errors are harmess if Petitioners could safely relocate within
| ndonesi a.

An applicant does not have a well-founded fear of
persecution if the applicant could avoid persecution by
relocating to another part of the applicant’s country of
nationality . . . if under all the circunstances it would
be reasonable to expect the applicant to do so.

8 CF.R 8 208.13(b)(2)(ii). The regulations direct the 1J to
consi der:

[ Whet her the applicant woul d face ot her serious harmin
the place of suggested relocation; any ongoing civil
strife wwthin the country; admnistrative, economc, or
judicial infrastructure; geographical limtations; and
social and cultural constraints, such as age, gender
health, and social and famly ties. Those factors nmay,
or my not, be relevant, depending on all the
circunstances of the case, and are not necessarily
determ native of whether it would be reasonable for the
applicant to rel ocate.
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ld. § 208.13(b)(3).

Because there was no show ng of past persecution, Petitioners
had t he burden to establish that their relocation was unreasonabl e.
Id. 8§ 208.13(b)(3)(i) (“In cases in which the applicant has not
est abl i shed past persecution, the applicant shall bear the burden
of establishing that it would not be reasonable for himor her to
relocate, unless the persecution is by a governnent or is
gover nnent - sponsored. ”).

Petitioners were required to showthat relocationin |Indonesia

was “not reasonable.” The 1J held that “although there are
differences in Indonesia with regard to the diverse popul ations,
that [Petitioners] could, if necessary, relocate within Indonesia
to avoid problens.” (Enphasi s added). The 1J's finding that
Petitioners could relocate “if necessary” in no way indicates that
the 1J applied the requisite standard of proof that relocation be
“not reasonable.”

Mor eover, the tone of the | J's decision reveals the | J did not
anal yze whet her Petitioners’ relocation would be “not reasonable.”
For instance, the IJ recogni zed many of the hardshi ps of rel ocating
within |ndonesia. The 1J recounted Eduard’'s testinony that
“I ndonesi a has many diverse groups, and it would be difficult to
relocate within Indonesia in an inconspi cuous way, and always the

Muslim majority would present a risk under present conditions.”

The IJ al so recogni zed that the Laskar Jihad has infiltrated the
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Christian settlenents wthin |ndonesia.?! The |J applied an
erroneous heightened standard of proof by requiring that
Petitioners establish they would be unable to relocate even “if
necessary.”

In conclusion, the IJ correctly held that Petitioners did not
suffer past persecution. The IJ conmtted | egal error, however, in
holding that Petitioners did not have a well-founded fear of
persecution. In particular, the |1J applied erroneous law in
concluding that: (1) Petitioners’ fear was not based on race or
religion, (2) Petitioners’ fear was unr easonabl e, and
(3) Petitioners could relocate within |Indonesia.

Petitioners’ applications for wthhol ding renoval under |NA
8§ 241(b)(3)(B) were sunmarily denied based on the 1J's denial of
their applications for asylum Thus, the 1J's denials of
Petitioners’ applications for asylum and w thhol ding of renova
under INA 8 241(b)(3)(B) are reversed and renmanded for a
determ nati on under the proper |egal standards.

1. Wether the lJ erred by failing to address Petitioners’ clains
for relief under the CAT.

The 1J did not address whether Petitioners’ renoval nay be

w t hhel d under the CAT. Respondent explains that Petitioners

3petitioners presented substantial evidence enphasizing the
severe barriers to relocation in the |Indonesian archipel ago: the
one mllion Indonesians currently displaced; the various ethnic
upheaval s t hroughout the country; and the diversity of |anguages
and cust ons.
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failed to raise sufficient clains for relief under the CAT.*
Petitioners, however, contend that their applications for asylum
and wi thhol ding of renoval under INA 8 241(b)(3)(B) constituted
sufficient clainms for CAT relief.?®

Petitioners argue that, as a matter of law, CAT clains are
rai sed every tinme an applicant files for asylumor w thhol ding of
removal under INA 8§ 241(b)(3)(B). W do not agree. A claimunder
the CAT is a separate claimfromw thhol ding of renpval under the
| NA. Efe v. Ashcroft, 293 F.3d 899, 906-07 (5th Cr. 2002).
Moreover, regulatory |anguage indicates that applicants nust
denonstrate sone specific intent to raise a claimfor CAT relief.
Title 8 CFR 8 208.18(b) states that “[a]n alien who is in
excl usi on, deportation, or renoval proceedings on or after March

22, 1999 may apply for w thhol ding of renoval under [the CAT].”

't isirrelevant that Petitioners raised clains for CAT reli ef
before the BIA. See generally Matter of Jinenez-Santillano, 21 I.
& N Dec. 567, 570 n.2 (BIA 1996) (stating that BIA need not
consider an issue raised for the first tinme on appeal); Mtter of
Edwards, 20 | & N Dec. 191, 196 n.4 (BI A 1990) (sane).

“pPetitioners first contend that the BIA should not have
summarily affirnmed the decision of the |IJ as a matter of |aw
because it contai ned “substantial factual and | egal issues.” W do
not agree with Petitioners as such revi ew woul d be “unnecessary and
duplicative” because courts review the actual nerits of the claim
when addressing the 1 J’s decision. Carriche v. INS, 335 F. 3d 1009,
1018 (9th Gr. 2002), anended and superseded by 350 F.3d 845 (9th
Cr. 2003). That is, “[t]he decision to streanline becones
i ndi stingui shable fromthe nerits” of the case. Id. If the IJ' s
decisionis incorrect, the Board “is saddled with any errors the |J
makes and with the risk of reversal on grounds that do not reflect
the BIA's actual reasons.” |Id.
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(Enphasi s added). In addition Title 8 CF.R § 208.16(c)(4)
states: “In considering an application for w thhol ding of renoval
under the Convention Against Torture, the inmgration judge shal
first determne whether the alien is nore likely than not to be
tortured in the country of renoval.” (Enphasis added). Thus, a
claimfor CAT relief is not raised, as a matter of law, by sinply
filing an application for asylum or wthholding of renoval under
| NA § 241(b)(3)(B)

Petitioners next contend that their responses to their
“Application for Asylumand/ or Wt hhol di ng of Renpbval ” constituted,
as a matter of fact, a claim for CAT relief. Their asylum
applications expressly stated that they feared being subjected to
torture in I ndonesia. Question 5 of the application asked: “Do you
fear being subjected to torture (severe physical or nental pain or
suffering, including rape or other sexual abuse) in your hone
country or any other country if you return?” Both Petitioners

mar ked the box stating “Yes,” and described their fears of future

torture related to their religion and ethnicity. For exanpl e,
Pakkung stated on her application that “[K]illings, bloodshed,
burni ngs, persecutions of Christians are happening all over

| ndonesia” and “[a] |ot of bodies have been thrown in the forest
and becone food for wild pigs.” Eduard stated on his application
that he is “afraid [he] wll be beaten or killed for practicing

[his] religion.”
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Nei t her the regulations nor the briefs nor argunents in this
case elaborate on what constitutes a sufficient claim for CAT
relief. Nonetheless, applicants who file for general w thhol ding
of renmoval wunder INA § 241(b)(3)(B), and express on such
application their fear of torture, probably believe that they have
raised a claim for CAT relief. For instance, CAT relief is
described in the sane Federal Regulation that outlines the
w t hhol di ng of renpoval under INA 8§ 241(b)(3)(B). See 8 CF.R
8§ 208.16(c). Likewise there is no separate formthat an applicant
must file to claimrelief under the CAT. Moreover, w thhol ding of
renmoval under I NA § 241(b)(3)(B) does not require that an applicant
have a fear of torture; therefore, the very exi stence of a question
regarding torture on the application for general wthholding of
renmoval mght |ead an applicant to believe he has raised a claim
for CAT relief. Because there is no separate and di stinct procedure
for seeking CAT relief, then Petitioners’ application responses,
which clearly evinced their fears of torture, constitute clains for
relief under the CAT.

Respondent, however, argues that Petitioners did not expressly
mention the CAT during their hearing before the 1J. Nonethel ess,
Respondent cites no authority to establish that an applicant need
restate | egal clainms which had been previously clained inawitten
appl i cation.

Petitioners raised clains for withhol di ng of renoval under the
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CAT but the clains were ignored. Therefore, we find that the CAT
clains were raised before the IJ, and Respondent concedes that a
remand of this issue is required if the CAT clains were raised.
See INS v. Ventura, 537 U S 12, 16-18 (2002) (holding that the
courts of appeals nmay not review the admnistrative records to
consider matters that nust have been determ ned by the agency in
the first instance).
CONCLUSI ON

Having carefully reviewed the record of this case, the
parties’ respective briefing and argunents, for the reasons set
forth above we hold the followwng. The I1J did not err by finding
that Petitioners failed to establish past persecution. The 1J
nonet hel ess erred by holding that Petitioners did not have a well -
founded fear of persecution. In particular, the 1J applied
erroneous law in concluding that: (1) Petitioners’ fear was not
based on race or religion, (2) Petitioners’ fear was unreasonabl e,
and (3) Petitioners could relocate within Indonesia. Petitioners
also raised CAT clains before the |J that were not addressed
Thus, the 1J's denial of Petitioners’ applications for asylum
wi t hhol di ng of renoval under | NA 8§ 241(b)(3)(B), and w t hhol di ng of
renoval under the CAT is reversed and remanded for further
proceedi ngs not inconsistent with this opinion.

REVERSED AND REMANDED

EMILIO M. GARZA, Circuit Judge, dissenting.
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Themagjority opinionisnot properly deferential to theimmigration judge’ s(“1J’) finding that
Eduard and Pakkung could reasonably rel ocateto parts of Indonesiawherethey would not be subject
to future persecution. It cites no evidence in the record that “compels a contrary conclusion,” see
8 U.S.C. § 1252(b)(4)(B); I.N.S. v. Elias-Zacharias, 502 U.S. 478, 481 & n.1(1992), and ignores
the “substantial evidence’ cited by the |J demonstrating that such a relocation would be reasonable,
see Lopez-Gomez v. Ashcroft, 263 F.3d 442, 444 (5th Cir. 2001). Further, the mgjority opinion
incorrectly concludes that Eduard and Pakkung raised their Convention Against Torture (“CAT")
clamsintheir asylumapplications. Eduard and Pakkung neither requested relief under the CAT, nor
did they articulate afactual basisto support suchaclamin either their asylum applicationsor intheir
hearing before the 1J. Thus neither the 1J nor the Board of Immigration Appedls (“BIA”) erred by
not considering the claims. Because | believe thereis no evidence in the record compelling reversal
of the |J srefusal to grant the petitioners asylum petitions, | respectfully dissent.

“An applicant does not have awell-founded fear of persecution if the applicant could avoid
persecution by relocating to another part of the applicant’s country of nationdlity . . . if under the
circumstances it would be reasonable to expect the applicant to do so.” 8 C.F.R. § 208.13(b)(2)(ii).
“[T]he applicant shall bear the burden of establishing that it would not be reasonable for him or her
torelocate .. . . .” 8 C.F.R.8 208.13(b)(3). Based on a country report from the State Department
which concluded that most of the attacks against Christiansin Indonesia“ occurred in north Mauku
and central Sulawes provinces,” the 1J determined that “the more serious incidents of violence and
forced conversions. . . have been localized.” It then concluded, taking into account “differencesin
Indonesia with regard to the diverse populations, that the respondents could, if necessary, relocate

within Indonesia’ to avoid the areas where the religious persecutions are most acute.
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The mgority opinion concludes that the 1J gpplied a “heightened standard of proof by
requiring Petitioners establish they would be unable to relocate even ‘if necessary.”” The IJ did not
apply afictiona “if necessary” standard to the petitioners clams. Rather, it smply noted that upon
returning to Indonesiathe petitionerscould reasonably rel ocateto parts of the country whereviolence
againgt Christiansissignificantly lessprevaent, if necessary. |f Eduard and Pakkung, however, found
that their fear of persecution intheir home region was unwarranted, then such arelocation would be
unnecessary. Admittedly, the 1J never used the magical word “reasonable’ in concluding that the
petitioners could relocate to safer parts of Indonesia upon their return home. However, such a
conclusion is implicit in the 1J' s finding that the petitioners could relocate “if necessary,” and its

ultimate denial of both petitionsfor asylumfor falureto establish awell-founded fear of persecution.

Further, the mgority opinion points to no evidence in the record compelling a contrary
conclusion. See8U.S.C. §1252(b)(4)(B) (“Theadministrative findings of fact are conclusive unless
any reasonabl e adj udi cator would be compelled to concludeto thecontrary.”); Elias-Zacharias, 502
U.S. a 481 & n.1; Ontunez-Turciosv. Ashcroft, 303 F.3d 341, 351 (5th Cir. 2002) (Petitioner “must
set forth evidence so compelling that no reasonable factfinder could fail to find” awell-founded fear
of persecution.). The majority opinion citesto testimony from Eduard that he believesthat it would
be difficult to relocate within Indonesia and to the |J s finding that Laskar Jhad has infiltrated
Chrigtian settlements within Indonesia to support its reversal of the IJ s ruling.

The mgority opinion’s reliance on this evidence is unwarranted. The 1J specifically found
that the Laskar Jhad's activities were limited to particular regions of Indonesid))giving the

petitioners the opportunity to relocate to other parts of the country. Further, Eduard’s conclusory
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testimony that he believes that it would be too difficult to relocate in Indonesia does not by itself
make the 1J s conclusion to the contrary unreasonable. The IJrelied on a State Department report
to conclude that the threat of persecution was limited to certain regions of the country, and
considered the ethnic and cultural differences between regions of Indonesia in concluding that
relocation wasreasonable. Eduard’ stestimony, though informative, does not negate the veracity of
the State Department report, the reasonableness of the 1J's reliance on it, or the IJ s ultimate
conclusion that the petitioners could reasonably relocate.

Themajority opinion pointsto no evidencein therecord that suggeststhat thelJ sconclusion
that religious persecution of Christiansis limited to certain regions of Indonesiais unreasonable, or
even incorrect. Further it points to no evidence that establishes that moving to a different part of
Indonesiawould demonstrate a unique hardship to the petitioners, or that they would be targeted for
religious persecution in parts of Indonesia not identified by the State Department’ sreport or thelJ s
opinion. The mgjority’ sdecision to reverse the |J sruling seemsto be due to its uncomfortableness
with“thetoneof thelJ sdecision.” Improper toneisnot alegitimate reasonto reversean 1J sruling.
This is especidly the case here because the 1J s decision is supported by substantial evidence and
there is no evidence in the record compelling a contrary ruling.

The magjority opinion finds that the IJ and the BIA erred in not considering Eduard and
Pakkung's CAT clams, firgt raised in their appeal to the BIA, because the petitioners might have
believed that they raised their CAT clamsaspart of their application for withholding of removal. The
majority opinion concedes that neither Eduard nor Pakkung explicitly requested relief under CAT in
thelr asylum applications or during their hearing before the |J. But it concludes that because the

petitioners checked the Y ES box under the question “ Do you fear being subjected to torture. . . if you
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return?’ on their asylum applicationsthe | J should have assumed they were seeking relief under CAT
and considered their unarticulated claims. | cannot agree.

Asthemagority notes, an applicant must demonstrate specific intent to raisesaclamfor CAT
relief. See C.F.R. § 208.18(b) (requiring aien to “apply for withholding of remova under [the
CAT]”). Thereisno doubt that neither Eduard nor Pakkung specifically requested relief under CAT.
While | am comfortable with the mgority opinion’s conclusion that an aien may articulate a claim
under CAT without specifically referring to the convention, under certain circumstances, | do not
believe that the petitioners articulated such aclam. Indeed, both Eduard and Pakkung checked the
Y ES box under the question “Do you fear being subjected to torture.. . . if you return?’; however,
neither articulated afactual claim of fear of torture.

The regulations implementing the CAT define torture:

as any act by which severe pain or suffering, whether physical or mental, is

intentionally inflicted on aperson for such purposes as obtaining from him or

her or athird person information or aconfession, punishing himor her for an

act he or she or a third person has committed or is suspected of having

committed, or intimidating or coercing himor her or athird person, or for any

reason based on discrimination of any kind, when such pain or suffering is

inflicted by or at the instigation of or with the consent or acquiescence of a

public official or other person acting in an official capacity.

8 C.F.R. 208.18(a)(1) (emphasis added).

In his asylum application Eduard simply states that he fears that he will be beaten or killed
because of hisreligion. He never clams that he would be tortured by “a public officia or other
person acting in an official capacity,” asisrequired by theregulations. Infact, hisfear of being killed

or beaten is based, he claims, on “the long history of violence between Muslims and Christians in

Indonesia,” not onany belief on hispart that the Indonesian government would target himfor torture.
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Pakkung' s asylum application is similarly devoid of a claim of fear of torture. Whilein her
affidavit she doesarticulate agrim scenein Indonesiawhere “killings, bloodshed, [and] burnings’ are
occurring in parts of the country, she does not claim that either she or anyone she knows has either
been tortured or istargeted for torture. Pakkung neither uses the term torture in her affidavit, nor
does she describe any factual situation where a public officia hasinflicted or intendsto inflict severe
physical or mental pain on her or anyone similarly situated to her.

While | can understand that an alien may be confused as to the processfor applying for relief
under CAT, | do not believe that a person intending to seek relief under the convention would be at
al confused about the need to articulate a factual clam of fear of torture. Neither Eduard nor
Pakkung claimed in their asylum applications and affidavits or during their hearing before the | J that
they believed that they would be tortured if they returned to Indonesia, much lessthat they would be
tortured by a public official.

An 1J cannot consider and rule on aclaim for relief under CAT if he does not know that a
claim has been made. The IJcannot possibly know that such a claim has been madeif the alien does
not specifically request relief under the convention or at least articulate a factual claim of fear of
torture that would be cognizable under the regulations implementing CAT. Cf. Portisv. Nat. Bank
of New Albany, Mississippi, 34 F.3d 325, 331 (5th Cir. 1993) (“The raising party must present the
issue so that it places the opposing party and the court on notice that a new issueis being raised.”).
Because Eduard and Pakkung never articul ated to the | Jthat they either feared being tortured if they
returned to Indonesiaor that they desired to seek relief under CAT, | do not believe they raised their
CAT clamsto thelJ. Neither the IJ nor the BIA erred by not ruling on these claims.

| believethereissubstantial evidence supporting thelJ srefusal to grant Eduard and Pakkung
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applicationsfor asylum, and thelJand BIA did not err by not considering the petitioners claims under

the CAT. | would affirm its decision, and thus respectfully dissent.
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