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PER CURI AM *

Gary Wayne Mnter, who was convicted in Novenber 1990 of
possession  of phenal acetone wth i nt ent to manufacture
met hanphet am ne and opening and nmaintaining a place for the
manuf acture and distribution of nethanphetam ne, challenges the
district court’s denial of his second 18 U. S.C. § 3582(c)(2) notion
to reduce sentence. Mnter asserts that the district court abused
its discretion when it denied his notion. He relies on United

States v. Mueller, 168 F.3d 186 (5th Cr. 1999), to assert that his

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentence should be based solely on application of Cuidelines
Amendnent 484, which was effective in 1993, to the 1988 edition of
the Guidelines. The Governnent argues that the |law of the case
doctrine precludes this court from considering Mnter’s appeal
M nter argues that the law of the case doctrine does not apply
because the district court’s prior decision is clearly erroneous
and would work a manifest injustice in light of Mieller.
Mnter was originally sentenced to a total of 300 nonths

i nprisonnment. In response to aprior 18 U.S.C. 8§ 3582(c)(2) notion
to reduce sentence, the district court reduced Mnter’s sentence to
a termof 262 nonths’ inprisonnment. This sentence reduction was
made in response to Mnter’s argunent that Anmendnent 484, which
nmodi fied the application notes to Guidelines §8 2D1.1 and excl uded
waste water from the drug quantity calculation, warranted a
reduction in his sentence. See Anmendnent 484, U S. S.G App. C
(1993). The district court reduced Mnter’'s sentence after
determ ning that Amendnent 484 was retroactively applicable and
that it warranted a reduction in Mnter’'s sentence. However, the
district court also analyzed the factors set forth in 18 U S. C. 8§
3553(a) and concluded that a sentence within the range of 108-135
mont hs, whi ch was produced by applying Anendnent 484 to the 1888
Guidelines, would not conply with 18 U . S.C. 8§ 3553(a)(6), which
directs courts to avoid unwarranted sentencing disparities anong
defendants with simlar records who have been found guilty of

simlar conduct.
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Muel |l er does not indicate that the district court abused its
di scretion when it denied Mnter’s second 18 U . S.C. 8§ 3582(c)(2)

motion. See United States v. Allison, 63 F.3d 350, 351 (5th Gr.

1995) (district court’s decision whether to reduce a sentence under
section 18 US C 8§ 3582(c)(2) is reviewed for abuse of
discretion). W have carefully exam ned the district court’s prior
decisioninlight of Mueller. The Mieller panel specifically noted
inits holding in which it vacated the district court’s ruling on
an 18 U.S.C. 8§ 3582(c)(2) notion that it was not inplying “that the
district court |acks discretion to consider appropriate factors,
such as those set forth in 18 U S C. § 3553(a), in making its
deci sion whether to reduce Miller’s sentence of inprisonnent.”
Mieller, 168 F.3d at 190. In Mnter’s case, unlike in Mieller, the
district court’s opinionon Mnter’s initial 18 U S.C. 8§ 3582(c)(2)
motion indicates that the decision was guided by 18 U S C 8§
3553(a), nost specifically the need to avoi d unwarrant ed sent enci ng
disparities anong defendants with simlar records who have been
found guilty of simlar conduct. See 18 U . S.C. 8§ 3553(a)(6).

M nter has therefore failed to denonstrate that the district
court’s prior decision is clearly erroneous and would work a

mani fest injustice. See Free v. Abbott Labs. Inc., 164 F.3d 270,

272 (5th Gr. 1999) (setting forth exceptions to the |law of the
case doctrine). Accordingly, the |law of the case doctrine applies.

See United States v. Matthews, 312 F. 3d 652, 657 (5th Gr. 2002).
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The Governnent has noved for a summary affirmance in |ieu of
filing an appellee’ s brief. In its notion, the Governnent asks
that an appellee’s brief not be required. The notion is GRANTED.
The judgnent of the district court is AFFI RVED.

AFFI RVED; MOTI ON GRANTED.



