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PER CURI AM *
Ji ngeshkumar Patel petitions for review of the Board of
| mm gration Appeals’s (BIA's) order affirmng the Inmgration
Judge’s (1J’s) determnation that he is a renovable alien and for
review of the BIA's denial of his notion to reopen. For the
follow ng reasons, we DISM SS the petitions for review
| . BACKGROUND

Patel, a citizen of India, entered the United States as a

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



condi ti onal permanent resident on February 18, 1997. Patel’s
condi tional resident status was based on his April 28, 1996
arranged marriage to Sonal K. Patel (Sonal),! a U S. citizen.
See 8 U S.C. 8 1186a(a)(1) (2000). Patel clains that he and his
wi fe were unable to reconcile their cultural differences
regarding their marriage and thus, on January 4, 1998, |ess than
a year after he joined his wife in the United States, the couple
di vor ced.

On Novenber 17, 1998, Patel filed a petition to renove the
condition on his permanent resident status. Although he was no
|l onger married to Sonal, he requested a waiver based on his
assertion that he entered into the marriage in good faith. See
id. 8§ 1186a(c)(4)(B). The Inmmgration and Naturalization Service
(I'NS) denied Patel’s waiver application, termnated his
conditional resident status, and initiated renoval proceedi ngs by
serving himwith a Notice to Appear on July 24, 1999. 1In the
notice, the INS charged Patel as renovable under 8 U S. C
§ 1227(a)(1)(D) (i), as an alien whose conditional status has been
termnated, and under 8 U S.C. 8§ 1227(a)(1)(G (2000), as an
alien who procured a visa by marriage fraud.

Before the 1J, Patel conceded that he entered the country as

a conditional resident by virtue of his marriage to Sonal and

. The governnent identifies Patel’s wfe as Sonal
Kanti bhai ; however, because she is listed as either Sonal Patel
or Sonelle Patel throughout the adm nistrative record, we refer
to her as Sonal Patel.



that this marriage had been judicially termnated. After
reviewi ng the evidence in the record, the 1J concluded that Patel
had failed to carry his burden of proving that he entered his
marriage in good faith, either to obtain a good-faith marri age
wai ver or to disprove the INS s allegation that he obtained his
visa by marriage fraud. Accordingly, the |IJ held that Patel was
removabl e under 88 1227(a)(1)(D) (i) and 1227(a)(1) (G and granted
Patel a 60-day period of voluntary departure.

Pat el appealed this decision to the BIA claimng that the
|J erred by not requiring the INS to prove, by clear and
convi nci ng evidence, that Patel married Sonal with the sole
pur pose of evading the immgration |laws. Patel further argued
t hat he had shown, by a preponderance of the evidence, that he
married Sonal in good faith. On March 20, 2003, the BIA
summarily affirnmed the 1J's decision and ordered that Patel
voluntarily depart the United States within thirty days. Patel
petitioned this court for review of the Bl A s decision.

Patel also filed a notion to reopen and to reconsider with
the BIA claimng that his counsel had been ineffective during
the 1J hearing and requesting an extension of his voluntary
departure during the pendency of the notion. Wthout addressing
Patel’s request for an extension of his voluntary departure, the
Bl A denied Patel’s notion to reopen after concluding that Patel
had not denonstrated that his counsel’s conduct had been so
egregious as to render the proceedings unfair. Patel
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subsequently petitioned this court for review of the BIA s
deci sion denying his notion to reopen, and the case was
consolidated with his petition for review of the BIA' s decision
in his direct appeal.

1. DI SCUSSI ON

A BIA's Final Order of Renoval

In his petition for review of the BIA's March 20, 2003
order, Patel first argues that his renobval proceedi ngs were
rendered fundanentally unfair because the 1J did not require the
governnent to establish his renovability by clear and convinci ng
evi dence before placing the burden on Patel to denonstrate his
eligibility for a waiver of that renovability. W review
questions of law, including the application of burdens of proof,

de novo. See Mkhael v. INS, 115 F.3d 299, 305 (5th Gr. 1997).

Al t hough generally “[w] e have authority to review only an order
of the BIA, not the IJ,” id at 302, when, as here, the BIA
summarily affirnms an 1J's decision, the |atter decision forns the

basis of this court’s review, see Mdin v. Ashcroft, 335 F.3d 415,

418 (5th Gr. 2003). “[T]his Court nmust affirmthe decision if
there is no error of law and if reasonabl e, substantial, and
probative evidence on the record, considered as a whole, supports

the decision’s factual findings.” 1d. at 418.

Al t hough not raised by the parties, we nust, as an initial



matter, determ ne whether we have jurisdiction to reviewthe

BIAs order of renovability. See Q eda-Terrazas v. Ashcroft, 290

F.3d 292, 294 & n.4 (5th Gr. 2002); Goonsuwan v. Ashcroft, 252

F.3d 383, 385 (5th Gr. 2001). 1In general, this court may review
final orders of renoval under 8 U S.C. § 1252(a)(1) (2000);
however, 8§ 1252(a)(2)(B)(ii)? bars us fromasserting jurisdiction

over “any . . . decision or action of the Attorney Ceneral the
authority for which is specified under this subchapter to be in
the discretion of the Attorney CGeneral.” In its order, the BIA
affirnmed the 1J’'s decision that Patel was deportabl e both under
8§ 1227(a)(1)(D) (i), for termnnation of his conditional resident
status, and under § 1227(a)(1)(G, for marriage fraud. Before
the 1J, Patel asserted that he shoul d have been granted a waiver
of his renovability under 8§ 1227(a)(1)(D)(i) because he entered
into his marriage in good faith. See 8 1186a(c)(4)(B). The
deci sion whether to grant this waiver is, however, conmtted by

statute solely to the discretion of the Attorney General. See

Assaad, No. 03-60201, manuscript at 6-7 (citing Urena-Tavarez V.

Ashcroft, 367 F.3d 154, 160 (3d Cr. 2004)). Therefore, the

jurisdictional bar in § 1252(a)(2)(B)(ii), by its terns, bars

2 Section 1252(a)(2)(B)(i1) is part of the permanent
jurisdictional rules enacted by Congress in 8 306(a) of the
Illegal Immgration Reformand | nm grant Responsibility Act of
1996 (I I RIRA), see Pub. L. No. 104-208, 110 Stat. 3009-546, -607
to -612. These rules apply to Patel’s petitions for review
because the INS initiated his renoval proceedings after April 1
1997. See Assaad v. Ashcroft, No. 03-60201, nmanuscript at 4 n.1
(5th Gr. July 19, 2004).




federal court review of the BIA's final order of renovability.?
Qur determnation that 8§ 1252(a)(2)(B)(ii) applies to the

BIAs March 20, 2003 order does not conclusively resolve the

question of our jurisdiction, however. Notw thstanding this

provision, we may review the BIA's decision if Patel’s petition

presents a “substantial constitutional clain{].” See Bal ogun v.
Ashcroft, 270 F.3d 274, 278 n.11 (5th Cr. 2001). |In arguing
that the 1J's allocation of the burden of proof rendered his
proceedi ngs fundanentally unfair, Patel essentially argues that
his claimarises under the Due Process Cl ause of the Fifth

Amendnent. See Ani mashaun v. INS, 990 F.2d 234, 238 (5th Gr.

1993) (“[T]he 1I'J must conduct deportation hearings in accord with
due process standards of fundanental fairness.”).

Patel is correct that the governnent generally bears “the

3 We note that the Nnth Crcuit has recently held that
8§ 1252(a)(2)(B)(ii) does not bar federal court jurisdiction over
an alien’ s appeal froma BIA order finding himdeportable under
§ 1227(a)(1)(G for marriage fraud. See Nakanmpto v. Ashcroft,
363 F.3d 874, 878 (9th Cr. 2004). Nakanpto thus appears to
support Patel’s contention that we may review the marri age-fraud
aspects of the BIA's order. But, our precedents indicate that,
where an “order of renoval cites two [independent] bases for
removal ” and “the jurisdiction-stripping provisions of § 1252
clearly apply” to one of these bases, then “it does not matter
for the purposes of determ ning the scope of our jurisdiction
under [8 1252] that the order of renpoval is also based on” a
ground not covered by 8§ 1252's jurisdictional bars. Flores-Garza
v. INS, 328 F.3d 797, 802 (5th G r. 2003). Instead, in these
situations, we nust dism ss the petition for revi ew based on our
| ack of jurisdiction to review the first independent ground of
renmovability; here, the determ nation that Patel is not entitled
to a discretionary good-faith marriage wai ver of his conceded
removabi lity under 8§ 1227(a)(1)(D)(i). I1d.
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burden of establishing by clear and convincing evidence that, in
the case of an alien who has been admtted to the United States,
the alien is deportable.” 8 U S.C. 8§ 1229a(c)(3) (A (2000).
Here, Patel was deened renovabl e both as an alien whose
conditional resident status has been term nated, see
id. §8 1227(a)(1)(D)(i), and as an alien who procured a visa by
marriage fraud, see id. 8§ 1227(a)(1)(G. The first of these
provi si ons nmakes deportable an alien who has obtai ned “pernanent
resident status on a conditional basis under section 1186a .
[and] has had such status termnated,” id. 8 1227(a)(1)(D)(i);
however, a second statute provides that “[t]he Attorney Ceneral
may renove the conditional basis of the pernmanent resident
status for an alien [whose qualifying marri age has been

termnated] if the alien denonstrates that— . . . the qualifying

marriage was entered into in good faith by the alien spouse.”
Id. 8§ 1186(a)(c)(4)(B) (enphasis added). Simlarly, under the
marriage fraud provision,

An alien shall be considered to be deportable as
having procured a visa . . . by fraud . . . if—

(i) the alien obtains any adm ssion into the United
States with an immgrant visa or other docunentation
procured on the basis of a marriage entered into |ess
than 2 years prior to such adm ssion of the alien and
which, within 2 years subsequent to any adm ssion of the
alieninthe United States, shall be judicially annulled
or termnated, unless the alien establishes to the
sati sfaction of the Attorney General that such marriage
was not contracted for the purpose of evading any
provisions of the immgration | aws . :

Id. 8§ 1227(a)(1)(G (enphasis added). Thus, the analysis
7



requi red under each renovability provision proceeds in two steps:
first, the governnent nmust prove by clear and convinci ng evi dence
the prerequisite facts for finding the alien deportable (either
because his conditional resident status has been term nated or
for marriage fraud), then, the alien bears the burden of proving
his eligibility for relief fromrenovability (i.e., that he
neverthel ess entered into his marriage in good faith or that he
did not marry for the purpose of evading inmmgration | aws).

Al t hough the 1J did not explicitly state that the governnent
met its initial burden under either provision, the I1J s inplicit
finding that Patel was deportable was supported by substanti al
evidence. Before the |J, Patel admtted the facts that formthe
basis of his deportability under each section. Specifically,
Patel admtted (1) that he entered the United States on a
condi tional basis in February 1997, (2) that his conditional
status was based on his marriage to a U S. citizen, and (3) that
this marriage was judicially termnated in January 1998. These
adm ssi ons denonstrate both that Patel was subject to term nation
of his conditional resident status, see id. 8§ 1186a(b)(2)

(expl aining that such status will be termnated if the INS can
prove by a preponderance of the evidence that the alien’s
marriage was judicially termnated for a reason other than death
wthin two years of the grant of conditional resident status),
and that Patel was prinma facie eligible for deportability as an
alien who obtained a visa by marriage fraud, see id.
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8§ 1227(a)(1)(GQ. Therefore, based on these adm ssions, it was
proper for the 1J to shift the burden of proof to Patel to
denonstrate either his eligibility for a good-faith nmarriage
wai ver under 8 1186a(c)(4)(B) or that his marriage was not
fraudul ent. Accordingly, we hold that Patel’s argunment regarding
the 1J's allocation of the burden of proof does not present a
substantial constitutional claim

Patel al so contends that the 1J violated his substantive due
process rights by not informng himthat he was eligible for a
wai ver of renovability, under 8 U. S.C. § 1227(a)(1)(H), based on
hardship to his qualifying relatives: his second (and current)
US citizen wife and the couple’s three children. See 8 CF. R
8§ 240.11(a)(2) (1999) (requiring the IJ to informan alien of his
apparent eligibility for any formof relief fromrenoval). The
gover nnent responds that, even if the IJ should have inforned
Patel of his eligibility for this relief, we lack jurisdiction
over this claimbecause it was not fully exhausted. W agree.
Patel did not claimeither in his direct appeal to the BIA or in
his notion to reopen that the 1J erred by not advising himof al

available forns of relief.* See Wang v. Ashcroft, 260 F.3d 448,

452-53 (5th Gr. 2001) (“An alien fails to exhaust his

admnistrative renedies wth respect to an i ssue when the issue

4 In his notion to reopen Patel did argue, however, that
hi s counsel had been ineffective for failing to advise himthat
he was eligible for the hardship waiver.
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is not raised in the first instance before the Bl A—either on
direct appeal or in a notion to reopen.”). Therefore, 8 U S. C

§ 1252(d) (1), which precludes judicial review when an alien has
not “exhausted all admnistrative renedies available to the alien
as of right,” bars our jurisdiction over this claim

B. BIA's Denial of Patel’s Mition to Reopen

In his second petition for review, Patel argues that the Bl A
erred in denying his notion to reopen based on the ineffective
assi stance of his counsel. Patel clainms that his counsel, who
represented himbefore the 1J, was ineffective in at |east three
ways: (1) by failing to explainto the IJ the cultural context of
his arranged marriage to Sonal, (2) by failing to object to the
| J"s inproper allocation of the burden of proof, and (3) by
failing to advise Patel of his eligibility for a waiver of his
deportability under 8§ 1227(a)(1)(H) based on his second marriage
toa US. citizen and the births of his three U S citizen
children. See § 1227(a)(1)(H) (waiving certain grounds of
renmovability on the basis of an alien’s marriage to a U. S.
citizen).

Once again, we nust, as an initial matter, determ ne whet her
we have jurisdiction to review the BIA's order denying Patel’s
nmotion to reopen. As we recently explained in Assaad, No. 03-
60201, manuscript at 5-7, we lack jurisdiction to review the
BIA's denial of an alien’s notion to reopen under 8 U S.C
8§ 1252(a)(2)(B)(ii) if the underlying relief sought by the alien

10



was commtted to the BIA s discretion

We have already determ ned that we lack jurisdiction to
review the BIA s decision that Patel should not be granted a
good-faith marri age waiver of his renovability. Just as
8§ 1252(a)(2)(B)(ii) barred our review of the BIA s final order
denying this formof relief, so does it bar our jurisdiction over
the BIA's denial of Patel’s notion to reopen. Patel also argued,
however, in his notion to reopen, that he was eligible for a
wai ver of his renovability under 8§ 1227(a)(1)(D) (i) because of
his current marriage to U.S. citizen and the birth of his three
U S citizen children. See 8§ 1227(a)(1)(H). Yet, the decision
whet her to grant this waiver is also conmtted by statute solely
to the discretion of the Attorney CGeneral. See id. (stating that
the renovability of an alien under the provisions of § 1227(a) (1)
“may, in the discretion of the Attorney General, be waived for

any alien” who neets certain specified criteria); see also San

Pedro v. Ashcroft, No. 02-74367, 2004 W. 1396286, at *1 (9th Cr.

June 23, 2004). Therefore, because the underlying relief sought
by Patel was commtted to the Attorney General’s discretion,

8§ 1252(a)(2)(B)(ii) precludes judicial review of the Bl A s order
denying Patel’s notion to reopen.

Neverthel ess, as we clarified above, we may review the
nmotion to reopen if Patel’s contention that his counsel was
ineffective presents a substantial constitutional claim Patel
argues that his notion satisfies this test because his counsel’s
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al l eged ineffectiveness rendered his immgration proceedi ngs
fundanentally unfair, violating his Fifth Arendnent right to due
process of law. This argunent is legally untenable. The alleged
i neffectiveness of Patel’s counsel denied him at nost, the
chance to receive either of the two discretionary waivers of his
removabi lity under 8§ 1227(a)(1)(D)(i). Accordingly, because an
alien does not have a protected liberty interest in obtaining a
di scretionary waiver of his renovability, we hold that Patel did
not raise a substantial constitutional claimin his notion to

reopen. See Assaad, No. 03-60201, nanuscript at 8-9.°

Lastly, Patel contends that the BIA's refusal to grant or
even to address his request for an extension of his voluntary
departure in his notion to reopen violated his due process
rights. Once again, the jurisdiction-stripping provisions of
8§ 1252 deny this court the authority to reviewthis claim see
8§ 1252(a)(2)(B)(i) (stating that “[n]otw thstandi ng any ot her
provision of law, no court shall have jurisdiction to revi ew—any

j udgnent regarding the granting of relief under section

5 We note the possibility, raised by Patel, that his
attorney’s performance effectively denied himthe opportunity to
refute the governnent’s contention that he was deportable for
engaging in marriage fraud. Al though the BIA' s concl usion that
Patel had conmtted marriage fraud may not have been purely
di scretionary, see supra note 2, this does not affect our
conclusion that we lack jurisdiction over Patel’s petition for
review. Regardless of whether Patel was deportable for
commtting marriage fraud, the Bl A independently held that he was
deportabl e under 8§ 1227(a)(1)(D)(i), and the only relief Patel
sought fromthis order was purely discretionary in nature.
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1229c of this title,” which governs voluntary departure), unless
Patel’s petition presents a substantial constitutional claim

Patel’s contention that the BIA's refusal to extend his term
of voluntary departure was constitutionally inpermssible is
based on a hypot heti cal sequence of events that has not cone to
pass. He argues that, because his period of voluntary departure
expi red before we heard oral argunent on his petition for review,
if this court decides that Patel’s counsel was constitutionally
defective and remands the case to the BIA the BIA could then
claimthat it no |longer has jurisdiction over the notion to
reopen because Patel would have left the country. See 8 C.F.R
8§ 1003.4 (2004) (equating departure fromthe country with
W t hdrawi ng an appeal). Patel thus argues that the BIA s refusal
to extend his voluntary departure effectively will have deprived
hi mof judicial review of his ineffective-assistance-of-counsel
claim Yet, we have held that Patel’s attorney’s performance did
not violate his Fifth Arendnent rights, and his attorney has al so
informed us, at oral argunent, that Patel has not yet left the
country. Therefore, Patel’s voluntary-departure argunent does
not present a substantial constitutional claim

I11. CONCLUSI ON
For the foregoing reasons, we DISM SS Patel’s petitions for

revi ew.
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