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PER CURI AM *

Jose Rodol fo Al varez- Gonez appeals his 70-nmonth sentence and
his guilty-plea conviction for being in the United States
unlawful ly after renoval, in violation 8 U S.C. §8 1326. Alvarez
argues that his sentence was unreasonabl e because the district
court m sunderstood its authority to inpose a sentence bel ow the
advi sory gui del i nes range.

The record denonstrates that the district court was aware of
Alvarez’s famly circunstances, that it knew that it had

di scretion after Booker to depart when it thought reasonable, and

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that the district court did not find a reason to depart fromthe
advi sory guidelines range. |Its statenent that it would depart if
there was an “exceptional reason” was not error. See United

States v. Smith, 440 F.3d 704, 706-07 (5th Cr. 2006) (explaining

that a court nust have a reason to sentence outside of a
properly-cal cul ated CGui delines range).

Al t hough Al varez does not challenge the district court’s
cal cul ation of his advisory guidelines sentencing range, he
further argues that the sentence inposed was unreasonabl e because
the district court failed to take into account the factors in 18
U S C 8§ 3553(a). Under the discretionary sentencing schene

established by United States v. Booker, 543 U S. 220 (2005),

district courts retain the duty to consider the Sentencing
Guidelines along with the sentencing factors set forth in

§ 3553(a). United States v. Mares, 402 F. 3d 511, 518-19 (5th

Cr.), cert. denied, 126 S. C. 43 (2005). Alvarez’'s sentence is

within the advisory guidelines range and is presunptively

r easonabl e. See United States v. Alonzo, 435 F. 3d 551, 553-55

(5th Gr. 2006). W infer in our reasonabl eness review that the
district court considered the § 3553(a) factors in inposing
sentence. See Smith, 440 F.3d at 706-07; Alonzo, 435 F.3d at
554.

Al varez argues that, in light of Apprendi v. New Jersey, 530

U. S. 466 (2000), his prior aggravated felony conviction for

manuf acture/ delivery of cocaine, 1 to 4 grans, IS a separate
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of fense under § 1326 that shoul d have been charged in his
indictnment, submtted to the jury, and proven beyond a reasonabl e
doubt. Because the 2001 felony conviction was not included in
his indictnent, argues Alvarez, he was subject only to a two-year
maxi mum term of inprisonment as set forth in 8§ 1326(a).

Al varez properly concedes that this argunent is forecl osed

by Al nendarez-Torres v. United States, 523 U S. 224 (1998), and

circuit precedent, but he raises it here to preserve it for

further review. Although Alvarez contends that Al nendarez-Torres

was incorrectly decided and that the Suprene Court m ght overrul e

Al nendarez-Torres in |ight of Apprendi, we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remains binding. See United States v. Garza-Lopez, 410 F.3d 268,

276 (5th Gr.), cert. denied, 126 S. C. 298 (2005).

AFFI RVED



