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PER CURIAM:"

Ernesto Garza pleaded guilty to aiding and abetting the transportation of an undocumented

alienfor the purpose of commercia advantageor privatefinancia gain. 8 U.S.C. § 1324(a)(1)(B)(i);

Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH CIR. R.
47.5.4.



18 U.S.C. § 2. He was sentenced to 24-months prison, three-years supervised release, and a $500
fine. Garza appeals a six-level enhancement of his sentence for possession of a dangerous weapon.
See U.S. SENTENCING GUIDELINES MANUAL § 2L.1.1(b)(4)(c) (2004).

Four undocumented aiens entered the United Statesillegaly near Laredo. They traveled to
ahotel and remained therefor several daysuntil one of them made aphone call and arranged for them
to be transported to San Antonio. Shortly thereafter, ataxi arrived at their hotel, picked up two of
them, and drove them to a convenience store where Garza was waiting. According to one of the
aliens, an unidentified person told themto climb into the toolbox on Garza' struck and that they were
eachto pay $1,000 and $1,200 upontheir arriva in San Antonio. Garzadisputesthisfact, saying that
he had no prior arrangement to transport the aliensand that it was aspur-of-the-moment decision for
him to take them to San Antonio. On the way to San Antonio, border patrol agents stopped Garza
and found the undocumented aliens in his toolbox. They aso found a handgun in Garza's glove
compartment. It is disputed as to whether the handgun was loaded.

After Garza pled guilty, the district court enhanced his sentence by six levels for possession
of a dangerous weapon, based on the handgun found in his glove compartment. § 2L1.1(b)(4)(C).
Rather than finding the gun to have been loaded, the district court held that an unloaded gun may be
a dangerous weapon. This Court reviews de novo the district court’ sinterpretation and application
of the Guidelines and its factual determinations for clear error. United Statesv. Charon, 442 F.3d
881, 887 (5th Cir.), cert. denied, 127 S.Ct. 260 (2006).

Garza first argues that the gun found in his glove compartment was not a “dangerous
weapon” because it was not loaded. As*definitionsof termsthat are used frequently inthe guidelines

... areof general applicability,” U.S. SENTENCING GUIDELINESMANUAL § 1B1.1, cmt. n. 1, Garza
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arguesthat thecommentary and caselaw to 8 2D1.1) ) the dangerousweapon enhancement for crimes
involving controlled substances))should provide guidance to the ingtant case. He then cites
commentary to § 2D 1.1, which statesthat the dangerousweapon “enhancement would not be applied
if the defendant, arrested at hisresidence, had an unloaded hunting rifleinthe closet.” §2D1.1 cmt.
n.3 (2004). Garza takes this commentary to mean that an unloaded firearm is not a dangerous
weapon under § 2D1.1 and hence should not be one under § 2L.1.1(b)(4)(c).

We agree with Garza that our treatment of the dangerous weapons enhancement for drug
crimesunder § 2D1.1isapplicableto theinstant case. §1B1.1, applicationn. 1. Contrary to Garza' s
understanding of the Guidelines, however, under § 2D1.1, the fact that agun isloaded or not is not
of material importance to the dangerous weapon enhancement. See United Statesv. Mitchell, 31
F.3d 271, 278 (5th Cir. 1994); United Sates v. Jacquinot, 258 F.3d 423, 431 (5th Cir. 2001). In
fact, our caselaw acknowledgesthat, in cases of drug crimes, “the mere presence of agun, loaded or
not, can escalate the danger.” Jacquinot, 258 F.3d at 431. Garza does not argue that his sentence
should betreated differently from Mitchell and Jacquinot; thus, we declineto vacate hisenhancement
for the reason the that gun found in his truck was unloaded.

Garza dso disputes the district court’s factual finding that the gun was possessed in
connection with the crime, contending instead that he was carrying it for personal protection at a
ranch to which he was traveling. See United States v. Marmolegjo, 106 F.3d 1213, 1216 (5th Cir.
1997) (holding that, in a drug trafficking case, the dangerous weapon enhancement does not apply
if it is “clearly improbable’ the weapon was connected with the case). Thereis, however, evidence
that Garza planned, in advance, to transport illegal aliens. Thereisalso evidencethat Garzawas not

employed by aranch and had no intention of going to one. Thus, thedistrict court did not clearly err
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in deciding that the handgun was possessed in connection with the offense. See Charon, 442 F.3d
at 890-91 (declining to reversethedistrict court if itsview of the evidenceis“plausiblein light of the
record viewed in its entirety.”).

Accordingly, we AFFIRM.



