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M CHAEL NELSON,

Peti ti oner- Appel | ant,
vVer sus
CONSTANCE REESE,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 5:05-CvV-13

Bef ore DeMOSS, STEWART, and PRADO, Circuit Judges.
PER CURI AM *

M chael Nel son, federal prisoner # 02461-095, noves to
proceed in forma pauperis (I FP) on appeal fromthe district
court’s dismssal of his 28 U S.C. § 2241 petition, wherein he
chal  enged his conviction in the Eastern District of Louisiana
for conspiracy to possess cocaine base with intent to distribute
and two counts of distribution of cocaine base. The United
States District Court for the Southern District of M ssissipp

determned that it |acked jurisdiction over Nelson’s § 2241

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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petition because he was actually attenpting to file a successive
28 U.S.C. § 2255 noti on.

A nmovant for |eave to proceed | FP on appeal nust show t hat
he is a pauper and that the appeal is taken in good faith, i.e.,

t he appeal presents nonfrivol ous issues. Carson v. Polley,

689 F.2d 562, 586 (5th Cir. 1982); 28 U.S.C. § 1915(a)(3).

Nel son argues that the district court erroneously concl uded that
his petition was successive, that he is entitled to seek relief
under 8§ 2241 pursuant to the savings clause of 8§ 2255, and that
he is entitled to seek relief under the AIl Wits Act, 28 U S.C
8§ 1651(a). Nelson challenges his underlying sentence by arguing
that (1) his sentence nust be reopened because two state

convi ctions used to enhance his sentence under the Arned Career
Crimnal Act (ACCA) have been vacated by the state court and

(2) his sentence exceeded the statutory nmaxi mum because the

sent enci ng judge determ ned sentenci ng enhancenents based on a

preponderance of the evidence, in violation of United States v.

Booker, 543 U.S. 220 (2005).
We have previously rejected identical argunents in nultiple
requests from Nelson to file successive 8 2255 notions. See,

e.q., In re Nelson, No. 05-30574 at 2-3 (5th Gr. July 19, 2005)

(unpubl i shed). Although Nel son seeks to proceed under § 2241
pursuant to the savings clause of 8 2255, he has not shown that
the renedy avail abl e under 8§ 2255 is inadequate or ineffective.

See Reyes-Requena v. United States, 243 F.3d 893, 904 (5th Cr
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2001); see also Pack v. Yusuff, 218 F.3d 448, 452-53 (5th Cr.

2000) (prior unsuccessful 8§ 2255 notion, or the inability to neet
the second or successive requirenents, does not render § 2255
i nadequate or ineffective). To the extent Nelson argues that the
Booker line of authority applies to his case, his argunent is

unavailing in light of Padilla v. United States, 416 F.3d 424,

426-27 (5th Gir. 2005).

“[Tlhe AlIl Wits Act is a residual source of authority to
issue wits that are not otherw se covered by statute. \Were a
statute specifically addresses the particular issue at hand, it
is that authority, and not the All Wits Act, that is

controlling.” Carlisle v. United States, 517 U S. 416, 429

(1996) (quotation marks omtted). Because 8 2255 provides the
primary neans of collaterally attacking a federal conviction and

sent ence, see Reyes-Requena, 243 F.3d at 901, the Al Wits Act

is not applicable to Nelson’s petition.
Nel son fails to show that he will raise a nonfrivol ous issue
on appeal. Consequently, the notion for |eave to proceed IFP is

deni ed and the appeal is dism ssed as frivolous. See Howard V.

King, 707 F.2d 215, 220 (5th Gr. 1983); 5THQR R 42.2.

Nel son has been previously sanctioned by this court for
filing frivolous pleadings and was warned that further frivol ous
or repetitive filings would subject himto additional sanctions.

See In re Nelson, No. 05-30574 at 2-3. Despite this sanction and

war ni ng, Nel son has continued to raise the sane argunents in
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additional frivolous pleadings. Therefore, we order Nelson to
pay a nonetary sanction of $250 to the clerk of this court. The
clerk of this court and the clerks of all federal district courts
wthin this circuit are directed to refuse to file any pro se

pl eadi ng chal | engi ng the aforenenti oned conviction and sentence
unl ess Nel son submts proof of satisfaction of this sanction. |If
Nel son attenpts to file any pleadi ngs challenging his conviction
and sentence in this court wthout such proof the clerk wll
docket them for adm nistrative purposes only. Any other
subm ssi ons which do not show proof that the sanction has been
paid will neither be addressed nor acknow edged.

| FP DENI ED; APPEAL DI SM SSED; SANCTI ON | MPOSED



