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DENNI'S, Circuit Judge:
Petitioner Derrick Sonnier, a Texas death row
inmate, filed a petition for a wit of habeas

corpus under 28 U S C § 2254 wth the United

States District Court for the Southern D strict of



Texas on June 4, 2004 and anended it on August 5,
2004. Respondent Doug Dretke! filed a notion for
sunmary judgnent on July 14, 2005. The district
court granted respondent’s notion for sunmary
j udgnent and deni ed Sonnier’s petition for a wit
of habeas corpus in a nenorandum and order dated
January 23, 2006. It additionally denied a

Certificate of Appealability (COA) sua sponte.

Sonni er now seeks a COA fromthis court.
| .  Background
Sonni er was convi cted of the capital murder of
Mel ody Fl owers and her son, Patrick Flowers, by a
Texas jury.? At sentencing, Sonnier’s attorneys,

pursuant to his wshes and instructions, did not

1 On June 1, 2006, Nathaniel Quarternan succeeded Doug
Dret ke, the previously nanmed respondent-appellee, as Director of
the Correctional Institutions Division of the Texas Departnent of
Crimnal Justice. Quarterman is substituted as a party. Fed. R
App. P. 43(c)(2).

2 Gpecifically, the jury found Sonnier guilty of
intentionally and knowingly killing the two in the sanme crim nal
transaction in violation of Texas Penal Code § 1903.
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present any nmitigation evidence. Sonnier, on the
record, confirmed that he had consistently
Instructed his attorneys not to present any
mtigation evidence. Based upon the jury’'s
answers to interrogatories under the 1991 Texas
capital sentencing schene, the trial court
sent enced Sonni er to death.

Sonnier’s notion for newtrial was deni ed, and
his conviction and sentence were affirned by the

Texas Court of Crim nal Appeals. See Sonnier v.

State, 913 S.W 2d 511 (Tex. Cim App. 1995).

Sonnier instituted state habeas proceedings in

which his petition was denied. See Ex Parte

Sonni er, No. 57,256-01 (Tex. Crim App. Nov. 5,
2003) (unpubl i shed). Sonnier then filed his
federal habeas petition in the district court.
The district court granted the State’s notion for

sunmary judgnent, dism ssed Sonnier’s petition in



its entirety, and denied a COA Sonni er now
requests a COA from this court, claimng that:
(1) his trial counsel was ineffective for (a)
failing toinvestigate for mtigation evidence and
for (b) failing to present mtigating evidence at
t he punishnment phase of his trial; (2) he was

constitutionally entitled, under S nmmons v. South

Carolina, 513 U.S. 154 (1994), to informthe jury

that, if sentenced to |ife inprisonnent, rather
than death, he would not be eligible for parole

for 35 years; and (3) Texas Code of Cimnal

Procedure article 37.071, as anended effective

Septenber 1, 1991, is unconstitutional.
1. Legal Standard
Qur review of Sonnier’s request for a COA is
governed by the Antiterrorismand Effective Death
Penalty Act (“AEDPA’), which provides that a

petitioner can appeal a district court’s di sm ssal



of a petition under 28 US. C 8§ 2254 only if

eilther the district court or this court issues a

COA. See 28 U.S.C. 8 2253(c)(1);: Fed. R App. P.

22(b)(1). A court can issue a COA “only if the

applicant has nmade a substantial show ng of the

denial of a constitutional right.” 28 US. C §

2253(c)(2). The Suprene Court has expl ai ned that

under this standard, a COA shoul d i ssue only when
the petitioner denonstrates “that jurists of
reason could disagree with the district court’s
resolution of his constitutional clains or that
jurists could conclude the issues presented are
adequate to deserve encouragenent to proceed

further.” MIller-El v. Cockrell, 537 U.S. 322,

327 (2003). Thus, a petitioner seeking a COA nust
show that “‘reasonable jurists would find the
district court’s assessnent of the constitutional

cl ai ns debatable or wong.’”” [d. at 338 (quoting




Slack v. MDaniel, 529 U.S. 473, 484 (2000)).

When determ ning whether a petitioner has
established an entitlenment to a COA, we do not
fully consider the underlying factual and | egal
bases in support of the petitioner’s clains. 1d.
at 336. Rather, this court conducts only a
limted, “threshold inquiry into the underlying

nmerit of [the petitioner’'s] clains.” |d. at 327.

Finally, in capital cases, doubts over whether a
CQA should issue are to be resolved in favor of

the petitioner. See Newton v. Dretke, 371 F.3d

250, 254 (5th Cir. 2004).

I11. Discussion
A. Ineffective Assistance of Counsel
Sonnier first asserts that heis entitled to a
COA because his trial counsel, WIford Anderson
and Stephen Mrris, were ineffective during the

puni shnent phase of his trial for failing to: (1)



i nvestigate for mtigating evidence;, and (2)
present known available mtigating evidence.

The Sixth Anmendnent guarantees a crimnal
accused the right to assistance of counsel; “[t]he
right to counsel is the right to the effective

assi stance of counsel.” MMnn v. R chardson, 397

U.S. 759, 771 n. 14 (1970). The Suprene Court has

expl ai ned the Si xth Amendnent right to counsel as
follows: “The benchmark for judging any claim of
| neffectiveness nust be whet her counsel’s conduct
so undermned the proper functioning of the
adversarial process that the trial cannot be
relied on as having produced a just result.”

Strickland v. Washington, 466 U S. 668, 686

(1984). Strickland provides a two-pronged test to

anal yze its provided benchnark:

(1) the defendant nust show that counsel’s
performance was deficient. This requires
show ng that counsel nade errors so
serious that counsel was not functioning
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as the “counsel” guaranteed by the Sixth
Anendnent; . ..

(2) the defendant nust show that the
defi ci ent performance prejudiced his
def ense. This requires showi ng that
counsel’s errors were SO serious as to
deprive the defendant of a fair trial, a
trial whose result is reliable.

|d. at 687. Both prongs nust be satisfied for a

def endant to carry his burden and thus, succeed on
an i neffective assistance of counsel claim

As to the first prong, deficient performnce,
we neasure the adequacy of counsel’s performance
against an objective standard of reasonable
per f ormance based on accepted professional norns.

See Rompilla v. Beard, 545 U.S. 374, 380 (2005)

(citing Strickland, 466 U. S. at 688). “Because of

t he difficulties I nher ent i n making the
evaluation, the court nust indulge a strong
presunption that counsel’s conduct falls within
the wde range of reasonable professional

assi stance; that is, the defendant nust overcone
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t he presunption that, under the circunstances, the
chal | enged action ‘m ght be consi dered sound tri al

strategy.’” Strickland, 466 U S. at 689.

As to the second prong, prejudice to the
defense, a petitioner nust show that there is a
reasonable probability that, absent counsel’s
deficient representation, the outcone of the

proceedi ngs woul d have been different. Ronpilla,

545 U.S. at 390 (citing Strickland, 466 U.S. at

694). A reasonable probability is a probability
sufficient to underm ne confidence in the outcone

of the trial. Strickland, 466 at U S. at 694. To

assess prejudi ce during the sentencing phase of a
capital proceeding, the court “reweigh[s] the
evi dence in aggravation against the totality of

the available mtigating evidence.” Wgqggins v.

Smth, 539 US 510, 534 (2003). To find

prej udi ce, there nust be a reasonable probability



that, absent the error, the sentencer would have
concluded that the balance of aggravating and
mtigating circunstances did not warrant death.

Strickland, 466 U.S. at 695.

Wth these standards in mnd, we turn to
Sonnier’s clainms of ineffective assistance of
counsel . Sonni er asserts that his trial
attorneys’ performance was deficient in two
respects: (1) they failed to investigate for
mtigation evidence; and (2) they failed to
present mtigation evidence. This deficient
performance, he alleges, prejudiced his defense.

Failure to I nvestigate for Mtiqgation Evidence

Sonnier first asserts that his trial attorneys
wer e deficient because they failed to investigate
for mtigation evidence. Sonnier and the State
di sagree as to the exact extent of counsel’s

I nvestigatory efforts. Sonnier’s current
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attorneys, in conclusory fashion, urge that his
trial att or neys failed to conduct any
i nvestigation for mtigation evidence, which they
claim resulted in a verdict unworthy  of
confidence. The state’'s attorneys, by contrast,
assert that Sonnier’s allegation of failure to
I nvestigate fails. As they argue, “Counsel’s
i nvestigation led himto believe that he should
present evidence. Counsel asked Sonnier to all ow
themto offer the testinony. Indeed the w tnesses
were in the courtroom ready to testify. Af ter
counsel had investigated and settled upon a
strategy, the decision not to proceed was
Sonnier’s.” They further allege that Sonnier’s
trial counsel contacted his famly nenbers and

solicited their attendance at his trial.

The record reveal s that one of Sonnier’s tri al

attorneys, Stephen Morris, prepared a sworn
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affidavit that stated that:

(1) Sonnier refused to cooperate in any way to
try to fashion a defense and that Sonnier had
becone belligerent towards one of hi s
attorneys for his efforts to convince Sonnier

t o nount one;

2) he asked Sonnier every day to speak with
his attorneys to help them prepare a defense

and that Sonni er refused;

(3) the attorneys sent a private investigator
to talk to Sonnier, hoping that he [the
i nvestigator] could foster arelationship wth
Sonni er t hat would lead to Sonnier’s
cooperation, but that Sonnier refused to speak

to him

(4) Sonnier, insisting that he did not hang
around with any of his neighbors, refused to
provi de nanes of other people who |lived at the

12



apartnent conplex where he and the victim
resided who could have been present in the

conpl ex when the nurders occurred;

(5 Sonnier’s relatives, whom the attorneys
wanted to call as w tnesses should Sonnier be
found guilty, were present at the trial at the

request of co-counsel, Anderson; and

(6) Sonnier objected to his attorneys’
speaking with his famly nenbers about

mtigation evidence.

The state habeas court found the affidavit of

Morris to be credible.

To det erm ne whet her counsel’ s perfornmance was
deficient, we nmust neasure it agai nst an objective
standard of reasonable performance based on

accept ed professional nornms. See Ronpilla, 545

U S. at 380 (citing Strickland, 466 U S. at 688).

The Suprene Court, in Strickland, addressed an
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I neffective assistance <claim based on an
attorney’s failure to investigate for and present
mtigation evidence. Relying upon the guideposts

of the American Bar Association's Quidelines for

the Appointnent and Performance of Counsel in

Death Penalty Cases,® it noted that counsel has a

duty to nake reasonabl e investigations or to nake
a reasonable decision that nakes particular

I nvesti gations unnecessary. Strickland, 466 U.S.

at 691.

Appl ying that standard, we conclude that the
trial attorneys stopped short of nmaking a
reasonabl e | nvestigation for pur poses of
uncovering rel evant mtigating evidence that could

have been useful in reaching two goals that it was

® The version of these Guidelines in place at the time of
Sonnier’s trial provided that “investigation for preparation of
t he sentenci ng phase shoul d be conducted regardl ess of any
initial assertion by the client that mtigation is not to be
offered.” Anerican Bar Association, GQuidelines for the
Appoi nt rent _and Performance of Counsel in Death Penalty Cases 8§
11.4. 1c (1989).
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their duty to pursue: (1) fully informng Sonnier
of all available mtigating evidence and their
opinion of its potential effectiveness based on
t heir professional know edge and experience; and
(2) persuadi ng the sentencing jury that Sonnier’s
noral cul pability was not sufficient to warrant

t he death penalty.

According to the record prepared for our
review, the trial attorneys did not talk to
Sonnier’s famly and acquai ntances at the length
or in the depth required for these purposes. |f
any of these persons could have presented or
directed counsel to highly effective mtigation
evi dence, it appears unlikely that the truncated
I nvestigation of the famly and ot her wi t nesses by

Sonnier’ trial attorneys would have uncovered it.

Sonnier’s refusal to consent to their undertaking

nore extensive and in-depth discussions with his

15



fam |y and acquai ntances to determ ne the nature
and extent of the mtigation evidence avail able
was not reasonabl e grounds for their failure to do

SO.

Having found deficient performance wth
respect to Sonnier’s attorneys failure to
I nvestigate for mtigation evidence, we now turn

to the second prong of the Strickland analysis,

prejudice. Sonnier carries the burden of show ng
t hat hi s trial attor neys’ I neffective
I nvestigation for mtigation evidence prejudiced
his defense. After reviewwng the mtigation
evidence that Sonnier’s current counsel now
contend that his trial attorneys failed to
di scover and present, we conclude that the
requi site show ng of such prejudice has not been

made.

Sonnier presents the affidavits of Rosa
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Christine Law, his nother, and Cynthia Patterson,
his investigator, to showthe nature and extent of
the available mtigation evidence. Law s sworn
statenent is that she was never approached by or
I ntervi ewed by Sonni er’s attorneys or investi gator
regarding any potential testinony in Sonnier’s
favor. lInstead, she attested, she had one very
brief tel ephone conversation with trial attorney
Anderson a few days prior to trial regarding
| ocating a wtness. Law expl ains that she was
never interviewed regarding her son’s background
or personal history nor was she ever asked to
testify about it, though she was avail able and
willing to do so. Had she testified, she would
have expl ai ned that Sonnier “was never a problem”
“was respectful to everyone,” and “is a Kkind
person who |loves children.” Further, she would

have testified that she coul d not believe he woul d

17



ever harm a child and that when speaking to her
son shortly after his arrest, he was “very

di straught and just ‘out of it.’” Additionally,
Law would have spoken of visiting her son’'s
apartnent a week prior to the nurders where she
net Melody Flowers, one of the victins, and
noti ced no problens between her son and Fl owers.
She al so noted that “everyone went in and out of
each other’'s apartnents wthout knocking and

appeared to be nore |like brothers and sisters,

t han nei ghbors.”

Sonnier’s investigator, Cynthia Patterson,
explains in her affidavit that Roxanne Saunders,
Rose Bias, Hattie Buckley, and Paul Goodw n were
willing to cone to court and testify regarding
Sonni er’s good character but were not interviewed
or asked to testify. Additionally, Patterson

states that Shirley Goodw n, Carol DeJdean, Sarah

18



Lew s, and Jacki e Bourne were present, avail abl e,

and willing to testify at Sonnier’s trial.

According to the investigator’s affidavit,
Shirley Goodwin is Sonnier’s step-nother and,
though she recalled speaking to Sonnier’s
attorneys a couple of tinmes during the trial in
brief, approxi mately two-m nute conversati ons, she
could not recall being asked to testify or being
asked any questions regardi ng Sonni er’ s background
or personal hi story. Goodwin  was never
interviewed prior to trial by Sonnier’s attorneys
and could not recall being asked for the nanmes of
character w tnesses. | f asked, she would have
testified that Sonnier was kind, respectful, and
| oving, that she had never w tnessed violent or
aggressi ve behavior on his part, that he was kind
to his girlfriend and her children, and that he

| oved Patrick Fl owers, one of the victins, and was

19



not capable of hurting him

Patterson’s affidavit also states that Carol
DeJean is Sonnier’s aunt who was present at his
trial but, despite speaking to his attorneys in
general conversation, was not asked to testify.
Had she been asked to do so, she would have
testified that Sonnier was even-tenpered, mld-
mannered, and well-mannered. Further, she would
have expressed that he | oved chil dren and was very
kind to her children. Addi tionally, she would
have stated that she had never heard Sonnier raise
hi s voi ce and never wi tnessed hi mdo anyt hi ng t hat
woul d indicate that he was capable of violence.
She noted that she would never believe that

Sonnier conmtted this type of offense.

Sar ah Lew s, Sonni er’s aunt , IS al so
referenced in Patterson’s affidavit. Pat t er son

explains that Lewis did not speak wth the

20



attorneys and that no one asked her to testify.
She descri bed Sonni er as a person who | oved ki ds,
| oved everybody, and stated that he is easy to get
along with, would not harm anybody, and woul d | et
sonmeone harm him instead of harmng them to
protect hinself. She also stated that he was good
with his girlfriend's kids and Ml ody Flowers’s

chi | dr en.

Finally, Patterson's affidavit presents the
statenents of Jacki e Bourne, Sonnier’s cousin, who
asked one of the attorneys whether Sonnier would
be allowed to have wtnesses testify on his
behal f. The attorney explained that Sonnier did
not want testinony on his behalf. Had she been
asked to testify, Bourne would have described
Sonnier as a sweet person who was not a problem
Further, she would have stated that she does not

bel i eve Sonni er is capable of commtting this type

21



of of fense and has never di spl ayed any indi cations
of violence. She also would have expl ai ned that
she never saw him act inappropriately towards
femal es and that he went to school, did his work,

and stayed at hone.

Al t hough this mtigation evi dence, | f
di scovered and presented, would have shown sone
favorabl e aspects of Sonnier’s character, after
re-wei ghing the aggravating evidence of record*
against it, we do not find that there is a
reasonabl e probability that its introduction woul d

have caused the jury to decline to inpose the

* The record shows that Melody Flowers, the adult victim
was a nei ghbor of Sonnier. Prior to her death, the evidence
shows that Sonnier, on nore than one occasion, intruded into her
apartnment w thout her know edge or consent and scared her. Upon
doi ng so, he would | augh and taunt her for her fear. The precise
cause of Melody Flowers’s death is unknown; it could have been
fromany of the four harnms she endured: (1) the bludgeoning with
a hammer upon her head; (2) the asphyxia due to manual and
ligature strangul ation; (3) the stonping upon her chest and neck;
(4) or the two stabbings to her chest. Patrick Flowers, the
child victim died frombeing stabbed twce in the chest, one of
whi ch penetrated his heart; he was thereafter subnerged in a
bat ht ub.
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death penalty in this case; nor does the failure
of trial counsel to discover and present it
under m ne our confi dence i n t he jury’s

determ nati on of the sentence.

Qur conclusion in this regard is illum ned,
al t hough not necessarily controlled by, a
conparison with cases in which the Suprene Court
determ ned whether there was a reasonable
probability that the trial attorneys’ failure to
di scover and present mtigation evidence had
af fect ed t he out cone of t he sent enci ng

proceedi ngs. For exanple, in Wllians v. Taylor,

529 U.S. 362,395-96, the Court held that the

defendant’s tri al counsel were prejudically
i neffective when they failed to discover or
i ntroduce mtigation evidence in the form of
extensive records that graphically described

petitioner’s:
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(1) nightmarish childhood, including grossly
unsanitary living conditions; (2) parents’
al coholism as well as their convictions and
i ncarceration for crimnal neglect of their
children; (3) severe and repeated beatings by his
parents; (4) commitnents to social services
bureau; (5) placenents in abusive foster hones;
and his (6) borderline nental retardation.

Simlarly, in Ronpilla v. Beard, 545 U S. 374,

391-91, the defendant’s attorney was prejudicially
i neffective because of her failure to secure and
review a prior conviction file, which included
evi dence of petitioner’s: (1) severely alcoholic
parents; (2) nother’s chronic drunkenness during
her pregnancy; (3) drinking problens; (4) father’s
overt abuse towards his nother; (5) infidelity in
respect to his nother; (5)parents’ violent fights;

(6) father’s verbal and physical abuse of hinm and

24



his siblings, including striking them wth his
hands and fists, |eather straps, belts and sticks,
in addition to locking them in a pen, filthy wth
dog excrenent; (7) horrific living conditions,
I ncluding no indoor plunbing, sleeping in the
attic with no heat, no clothes and attending
school in rags; and (8) petitioner’s nental

retardati on. Cn the other hand, in Wodford v.

Visciotti, 537 U.S. 19, 26 (2002), the United

States Suprenme Court ruled that the California
Suprene Court’s rejection of an ineffective
assi stance of counsel claim was not objectively
unr easonabl e. In that case, counsel failed to
di scover and present evidence of Wodford s (1)
dysfuncti onal famly in which he suffered
continual psychol ogical abuse; (2) low self-
esteem (3) depression; (4) club feet; (5)

feel i ngs of i nadequacy, i nconpetence, inferiority;

25



and (6) 20 changes of residences. |d.

The weight of the failure to discover
mtigation evidence by Sonnier’s trial counsel is
conparable to that of the negl ect ur ged
unsuccessfully as grounds for Strickland' s
I neffective assistance claim There, the Suprene
Court expl ained, “At nost this evidence shows t hat
nuner ous peopl e who knew t he respondent t hought he
was generally a good person and that a
psychi atrist and a psychol ogi st believed he was
under consi derable enotional stress that did not
rise to the level of extrene disturbance. G ven
t he overwhel m ng aggravating factors, there is no
reasonabl e probability that the omtted evidence
woul d have changed the conclusion that the
aggravati ng ci rcunst ances out wei ghed t he
mtigating circunstances and, hence, the sentence

| nposed.” Strickland, 466 U.S. at 700.
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For these reasons, we conclude that Sonnier

has failed to carry his burden under Strickl and of

show ng that there was a reasonable probability
that his capital sentencing jury would have
I nposed a life inprisonnent sentence rather than
the death penalty if his trial attorneys had
i nvestigated nore diligently for mtigation
evi dence. Accordingly, we conclude that he has
not shown that the error prejudiced him or
rendered his penalty trial unreliable, and we nust
therefore deny his request for a COA in this

respect.

Failure to Present Mtigation Evidence

Sonnier’s current counsel argue additionally
that his trial attorneys were ineffective, due to
their failure to present any mtigation evidence.
They argue that Sonnier’s famly and friends were

present at his trial and ready and willing to
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testify on his behalf, yet the defense attorneys
did not present them By contrast, the State
argues that because Sonnier’s trial attorneys were
acting upon his instructions, Sonnier cannot now

conplain of their inaction.

The record shows that Sonnier directed his
attorneys not to present mtigation evidence.
Trial attorney, Stephen Morris’s, affidavit states

t hat :

(1) upon the guilty verdict, the attorneys
called for a recess, during which they
urged Sonnier to reconsider and allow them

to call wi tnesses, but he refused;

(2) Morris spoke with Sonnier, as he woul d
have had Sonni er been his own brother, in
an effort to convince Sonnier to allow his
attorneys to put mtigation evidence

before the jury on his behalf, but he

28



ref used;

(3) Sonnier’s ot her attor ney, M.
Anderson, inforned the <court, on the
record, that Sonnier would not allow

counsel to call wtnesses on his behal f;

(4) Sonnier, wupon inquiry by the trial
court, openly admtted that he had
di scussed his decision with counsel and
was instructing them not to present

evi dence at puni shnent.

Furthernore, the record also shows that Sonnier
was infornmed of the advisability of presenting
such mtigation evidence. Mrris's affidavit
states, “l spoke with himas earnestly as | could
concerning the critical need to have the jury hear
from his relatives and friends in his defense.”
Additionally, the trial court transcript shows the

following colloquy by M. Anderson, one of
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Sonni er’ s attorneys:

M. Mrris and | have di scussed presenting
W t nesses on behalf of M. Sonnier, those
W t nesses being various famly nenbers of
M. Sonnier. W have advised M. Sonnier
of our desire to present those w tnesses
on his behalf in his best interest,
especially at this part of the trial,
puni shment phase of trial. M. Sonnier
has advi sed us that he does not want us to
put on any wtnesses or put forth any
evidence or testinony in regards to the
defense at this stage of the trial. W
have advised himit is our opinion that he
shoul d do so, but he has indicated that he
does not want to have any w tnesses
testify in his behalf. Had we called
W tnesses to testify in his behalf, they
woul d testify as to their know edge of M.
Sonnier, their relationship wth M.
Sonnier, the length of tinme they have
known him They would testify as to the
type of person M. Sonnier is in a
positive sense and would, in our opinion,
present evidence that would help mtigate
any puni shnment that nmay be assessed by the
jury, allowthemto consider sone evidence
of mtigation in determining how they
woul d answer special issue nunber two.

After hearing this recitation, the trial judge

spoke directly to the defendant, asking, “M.
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Sonnier, have you discussed this wth vyour
attorneys and are you instructing themnot to call
W tnesses in your behalf in the punishnment stage
of trial? Sonnier replied, “Yes, sir, Your

Honor, | am On appeal, Sonni er does not dispute
that he was inforned of the inportance of

presenting mtigation evidence.

Under Fifth GCrcuit case law, “when a
def endant bl ocks his attorney’' s efforts to defend
him including forbidding his attorney from
interviewwng his famly nenbers for purposes of
soliciting their testinony as mtigating evidence
during the punishnment phase of the trial, he
cannot later <claim ineffective assistance of

counsel .” Roberts v. Dretke, 356 F.3d 632, 638

(5th Cr. 2004): see also Autry v. MKaskle, 727

F.2d 358, 361-62 (5th CGr. 1984): United States V.
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Masat, 896 F.2d 88, 93 (5th Gr. 1990);°> Dow hitt

v. Johnson, 230 F.3d 733 (5th GCr. 2000).°¢°

®> The Masat court explained, “...[l]t is apparent that we
are being asked to permt a defendant to avoid conviction on the
ground that his |awer did exactly what he asked himto do. That
argunent answers itself.” United States v. Masat, 896 F.2d 88,
93 (5th Gr. 1990). The court then cited the Eleventh Grcuit
case of Mulligan v. Kenp, 771 F.2d 1436 (11th Gr. 1985),
“...[We nust give great deference to the choices which are nade
under the explicit direction of the client...[I]f counsel is
commanded by his client to present a certain defense, and if he
does thoroughly explain the potential problens with the suggested
approach, then his ultimte decision to followthe client’s wll
may not be lightly disturbed.” 1d. at 1441-42. But see Hardw ck
V. Crosby, 320 F.3d 1127 n. 215 (11th Gr. 2003), where the
El eventh Circuit provided, “Even if Hardw ck [the defendant] did
ask Tassone [his attorney] not to present mtigating evidence,

Tassone had a duty to Hardwi ck at the sentencing phase to
present available mtigating witnesses as Hardw ck’s only defense
agai nst the death penalty.

® This is consistent with other federal circuits’
jurisprudence, as well. See e.q., Shelton v. v. Carroll, 464
F.3d 423 (3d CGr. 2006); Canpbell v. Polk, 447 F.3d 270 (4th Gr
2006) (no i neffective assistance of counsel where defendant
strongly insisted that his attorney not call his nother, even
after he was advised of the need for famly w tnesses); Frye V.
Lee, 235 F.3d 897, 906-07 (4th G r. 2000)(no ineffective
assi stance of counsel where the attorney failed to present
suppl enental w tnesses during the sentencing phase where the
def endant adamantly refused to all ow counsel to contact nenbers
of the defendant’s famly or engage their services in obtaining
mtigating evidence, despite repeated requests by defense
counsel to do so); Jones v. Page, 76 F.3d 831 (7th G r.
1996) (def endant coul d not conplain of ineffective assistance of
counsel based on his attorney’s failure to call defendant’s
grandnother as a mtigation witness when the defendant personally
instructed the attorney not to do so); Hall v. WAshington, 106
F.3d 742 (7th Cr. 1997) (defendant waives his claimfor
i neffective assistance of counsel if his refusal to cooperate
causes his attorney’'s deficient performance); WIIlians V.
Whodford, 384 F.3d 567 (9th G r. 2004)(no ineffective assistance
of counsel when, anong other things, the defendant specifically
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Furthernore, even if this Fifth «circuit
precedent could be found contrary to or an
unr easonabl e application of the Supreme Court’s
deci sions, Sonnier’s ineffective assistance claim
regarding his trial attorneys’ failure to present
mtigating evidence would still fail. When
directly applying the second prong of the

Strickland analysis to the all eged i neffectiveness

of Sonnier’s trial counsel in failing to present
the mtigation evidence shown to have been
avail able, we find that it necessarily duplicates
and reaches the sane result as the foregoing
analysis of his failure to investigate claim
G ven the overwhel m ng aggravating factors, there
IS no reasonable probability that the omtted

evi dence woul d have changed the concl usion that

requested that no witnesses be called); Janes v. G bson, 211 F. 3d
543 (10th Cr. 2000)(no ineffective assistance of counsel where
defendant directly influenced counsel by requesting that his
grandf at her not be called as a w tness).
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the aggravating circunstances outweighed the
mtigating circunstances and, hence, warranted t he

capital puni shnent sentence that was i nposed.
B. Due Process Violation in Voir Dire

Sonni er’s second claim based upon Sinmmobns v.

South Carolina, 512 U.S. 154 (1994), is that he

was deprived of due process of |aw when, during
jury selection, the trial court refused to allow
the defense to informthe jury that if convicted,
Sonnier would be ineligible for parole until he
had served 35 years. |In Sinmmons, the court held
that where a state argues in favor of the death
penalty based upon the defendant’s future
danger ousness, the defendant nust be allowed to
respond to that argunent wth evidence show ng
that if sentenced to life in prison, he will not

be eligible for parole. S mons, 512 U. S. at 165.

Si mmons does not apply to the facts of this
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case. Unlike the South Carolina sentencing schene
at issue in Simons, the Texas death penalty
statutes under which Sonnier was sentenced did
offer life inprisonnent wthout parole as a
possi bl e sentence. | nstead, they provided only
for sentences of death or life inprisonment with
the possibility of parole. Sonnier’s argunent, as
he concedes, is foreclosed by Suprene Court and

Fifth Grcuit precedent. See Randass v. Angel one,

530 U. S. 156, 169 (2000) (“Simons applies only to

I nstances where, as a legal matter, there is no
possibility of parole if the jury decides the
appropriate sentence is life in prison.”); Geen

v. Johnson, 160 F.3d 1029, 1045 (5th Cr. 1998):

Wheat v. Johnson, 238 F.3d 357, 362 (5th dr.

1999) (finding Simmons inapplicable to the Texas

sentencing schene); Mller v. Johnson, 200 F.3d

274, 290 (5th Cr. 2000)(“[B]ecause MIIler would
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have been eligible for parole under Texas law if
sentenced tolife, we find his reliance on Si nnons

unavai ling.”); Hughes v. Johnson, 191 F.3d 607,

617 (5th Cr. 1999). Accordi ngly, we conclude

t hat Sonnier’s case does not fall within the scope
of Simons and that a COA cannot be issued on the

grounds he asserts.

C. Constitutionality of Texas Code of Crim nal
Procedure article 37.071

Sonnier’s final argunment is that the Texas

death penalty statute, Texas Code of Crimnal

Procedure article 37.071, violates the Ei ghth and

Fourteenth Anendnents. The Texas |legislature
amended article 37.071, effective Septenber 1,
1991, by renoving the deliberateness’ and

provocation special issues and adding a general

" The anended statute retains the deliberateness special
i ssue for defendants found guilty of capital nurder under the |aw
of the parties.
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mtigation special issue.?

Under the 1991 version of the statute
applicable here, the jury 1is first asked whether
there is a probability that the defendant would
commt crimnal acts of violence that would
constitute a continuing threat to society. See

TEX. CODE CRIM PRO ANN. art. 37.071, Section

2(b)(1).° The court nust charge the jury that in
deliberating on that interrogatory, it shall
consider all evidence admtted at the guilt or
I nnocence stage and the punishnent stage,
I ncl udi ng evidence of the defendant’s background
or character or the circunstances of the offense
that mlitates for or mtigates against the

i nposition of the death penalty. See TEX. CODE

8 This addition requires a jury to consider all nitigation
evidence and allows a jury to inpose a life sentence if the
mtigation evidence so warrants.

°® The state nust prove this issue beyond a reasonabl e doubt,
and the jury shall return a special verdict of “yes” or “no.”
See TEX. CODE CRIM PRO._ANN. art. 37.071, Section 2(c).
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CRIM PRO_ANN. art. 37.071, Section 2(d)(1). |If

the jury returns a unani nous, ® affirmative findi ng
as to the first issue, the court shall then
i nstruct the jury to answer the follow ng issue:
Whet her, taking into consideration all of the
evi dence, and the personal noral culpability of
the defendant, there is a sufficient mtigating
ci rcunstance or circunstances to warrant that a

sentence of |ife inprisonnent rather than a death

sentence be i nposed. See TEX. CODE CRIM PRO. ANN.

art. 37.071, Section 2(e)(1). The court nust
charge the jury that in answering that
I nterrogatory, | t must consi der mtigating

evi dence to be evidence that a juror mght regard
as reduci ng the defendant’s noral bl anewort hi ness.

See TEX. CODE CRIM PRO. ANN. art. 37.071, Section

10 See TEX. CODE CRIM PRO. ANN. art. 37.071, Section
2(d) (2).
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2(f)(4). If the jury then returns a unani nous,
negative finding, the court shall sentence the

def endant to death. See TEX. CODE CRIM PRO.  ANN.

art. 37.071, Section 2(d). Sonnier was sentenced

under the anended version of the article and now

chall enges its constitutionality.
| . The Ei ghth Anmendnent C aim

In its last term the United States Suprene

Court, referencing Furman v. CGeorgia, 408 U. S. 238

(1972) and G egg v. CGeorgia, 428 U.S. 153 (1976),

expl ained that a state capital sentencing system
must satisfy two requirenents in order to be

constitutionally perm ssible. Kansas v. Marsh,

126 S. . 2516, 2524-25 (2006). First, it mnust

“rationally narrow the class of death-eligible

def endants.” ld. at 2524. Second, it nust

1 See TEX. CODE CRIM PRO. ANN. art. 37.071, Section
2(f)(2).
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“perm t a jury to render a r easoned,
I ndi vi dual i zed sentenci ng determ nati on based on
a death-eligible defendant’s record, personal

characteristics, and the circunstances of his

crinme.” |d. at 2524-25. “So long as a state
system satisfies t hese requirenments, our
precedents establish that a State enjoys a range
of discretion in inposing the death penalty.

.7 Ld. _at 2525,

Sonni er argues that “the anended version of
article 37.071 regresses from the safeguards of
the former version and renders the inposition of
the death sentence arbitrary and erratic in
vi ol ati on of the Ei ghth Amendnent’s prohibition of
cruel and wunusual punishnent.” I n essence,
Sonnier’s argunent is that the renoval of the
del i berateness special issue renders the Texas

capi t al sent enci ng system constitutionally
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| nperm ssi bl e because, w thout consideration of
whet her the defendant’s actions in commtting the
crime were deliberate, the sentencing schene fails
to rationally narrow the class of death-eligible

def endants. We do not agree.

In Kansas v. Mrsh, the Suprene Court

addressed the constitutionality of the Kansas

capital sentencing schene. Under KAN. STAT. ANN.

§ 21-3439, the death penalty is an option only

after a defendant is convicted of capital nurder.

According to KAN. STAT. ANN. 8§ 21-4624(e), a

def endant becones eligible for inposition of the

death penalty as foll ows:

| f, by wunaninobus vote, the jury finds
beyond a reasonabl e doubt that one or nore
of t he aggravati ng ci rcunst ances
enuner at ed i n K.S. A 21-4625 and
amendnents thereto exist and, further,
that the existence of such aggravating
ci rcunstances is not outweighed by any
mtigating circunstances which are found
to exist, the defendant shall be sentenced
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to death; otherw se the defendant shall be
sentenced as provided by law.  (enphasis
added) .

One of the aggravating circunstances enunerated in

KAN. STAT. ANN. 8§ 21-4625% is that “the def endant

knowi ngly or purposely killed or created a great
risk of death to nore than one person.” KAN.

STAT. ANN. 8 21-4625(2).

The Court found that “[t]he Kansas death

penalty statute satisfies the constitutional

2 The conplete list of exclusive aggravating factors is as
fol |l ows:
(1) The defendant was previously convicted of a in which the
defendant inflicted great bodily harm disfigurenent,
di smenber ment or death on anot her.
(2) The defendant knowi ngly or purposely killed or created a
great risk of death to nore than one person
(3) The defendant commtted the crinme for the defendant’s self or
anot her for the purpose of receiving noney or any other thing of
nmonet ary val ue.
(4) The defendant authorized or enployed another person to conmt
the crine.
(5) The defendant commtted the crinme in order to avoid or
prevent a |awful arrest or prosecution.
(6) The defendant commtted the crinme in an especially heinous,
atrocious or cruel manner.
(7) The defendant the crine while serving a sentence of
i nprisonnment on conviction of a felony.
(8) The victimwas killed while engaging in, or because of the
victim s performance or prospective performance of, the victinms
duties as a witness in a crimnal proceeding.
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mandates of Furman and its progeny because it
rationally narrows the class of death-eligible

def endants.” Marsh, 126 S.C. at 2526. As it

expl ai ned:

Kansas’ procedure narrows the universe of
deat h-eligi bl e defendants consistent with
Ei ghth Amendnent requirenents. Under
Kansas law, inposition of the death
penalty is only an option after a
def endant is convicted of capital nurder,
whi ch requires that one or nore specific
el ements beyond intentional preneditated
murder be found. Once convicted of
capital nurder, the defendant becones
eligible for the death penalty only if the
St at e seeks a separate sentencing hearing,
and proves beyond a reasonabl e doubt the
exi stence of one or nore statutorily
enuner at ed aggravating ci rcunstances. [d.

The Texas capi tal sentencing schene bears sone
striking simlarities to the Kansas schene at
i ssue in Marsh. First, under both Texas | aw and
Kansas |aw, the death penalty is only an option

for those defendants convicted of the crine of
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capital nurder.?® Under Texas law, a person

commits capital nmurder if he conmits nurder?! and:

ANN.

(1) the person nurders a peace officer or
fireman who 1is acting in the [|awful
di scharge of an official duty and who the
person knows 1is a peace officer of
fireman;

(2) the person intentionally commts the
murder in the course of commtting or
attenpting to commt kidnaping, burglary,
r obbery, aggravated sexual assault, arson,
obstruction or retaliation, or terroristic
threat under Section 22.07(a)(1), (3),
(4), (5), or (6);

(3) the person commts the nurder for
remuner ati on or t he prom se of

13 Conpare TEX. CODE CRIM PRO. art. 37.071 with KAN. STAT.
§ 21-3439.

4 Under Texas law, a person commits nurder if he:

(1) intentionally or know ngly causes the death of an
i ndi vi dual ;

(2) intends to cause serious bodily injury and conmts an
act clearly dangerous to human |ife that causes the death of
an individual; or

(3) commts or attenpts to commt a felony, other than

mansl aughter, and in the course of and in furtherance of the
comm ssion or attenpt, or in imediate flight fromthe

comm ssion or attenpt, he commts or attenpts to commt an
act clearly dangerous to human |ife that causes the death of
an i ndi vi dual .

V.T.C. A Penal Code 8§ 19.02(b)(1).




remunerati on or enploys another to commt
the nurder for renuneration or the prom se
of renmuneration;

(4) the person commts the nurder while
escaping or attenpting to escape from a
penal institution;

(5 the person, while incarcerated in a
penal institution, nurders anot her:

(A) who is enployed in the operation of
t he penal institution; or

(B) with the intent to establish,
mai ntain, or participate in a conbination
or in the profits of a conbination;

(6) the person:

(A) while incarcerated for an offense
under this section or Section 19.02,
mur der s anot her; or

(B) while serving a sentence of life
| nprisonnent or a termof 99 years for an
of fense under Section 20.04, 22.021, or
29. 03, nurders anot her;

(7) the person nurders nore than one
per son:

(A) during the sane crimnal transaction;
or

(B) during different crimnal transactions
but the nurders are commtted pursuant to
t he sane schene or course of conduct;
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(8) the person nurders an individual under
si x years of age; or

(9) the person nurders another person in
retaliation for or on account of the
service or status of the other person as a
judge or justice of the suprene court, the
court of crimnal appeals, a court of
appeals, a district court, a crimnal
district court, a constitutional county
court, a statutory county court, a justice
court, or a municipal court.

V.T.C.A § 19.03. This distinction between
capital murder and other categories of nurder is
the initial narrow ng of the class of persons who

may potentially face the death penalty.

Second, wunder both the Texas and Kansas
schenes, once a defendant is convicted of capital

mur der, he becones eligible for the death penalty

only if the State seeks a separate sentencing

hearing. Conpare TEX. CODECRIM PRO art. 37.071

with KAN. STAT. ANN. § 21-4706.

Additionally, under both state schenes, the
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governnent nust prove beyond a reasonabl e doubt
the existence of one or nore statutorily
enuner at ed aggravating circunstances. Under the
Texas schene, a defendant will be eligible for the
death penalty only upon a unaninous jury finding
that “there is a probability that the defendant
woul d commt crimnal acts of violence that would
constitute a continuing threat to society.” TEX

COOE CRIM PROC. ANN. art. 37.071 (1991). This is

somewhat anal ogous to KAN. STAT. ANN. § 21-4624,
which requires the existence of one or nore
aggravating circunstances for death sentence
eligibility.

Consequently, we conclude that the Texas
schenme, I|like the one in place in Kansas, is
constitutionally wvalid under the rationale
provided in Marsh, in that it rationally narrows

the classes of defendants determned to Dbe

47



eligible and selected for the death penalty. The
Texas capital sentencing schene, |ike the Kansas
system |imts the death penalty, first, to
def endants convicted of capital nurder under one
or nore of the aggravating circunstances inherent
in the definition of that crinme, and, second, to
t hose capital murderers who are determ ned to be
eligible for the death penalty by virtue of the
jury’s finding of an additional aggravating
circunstance in respect to their character,
background, and crinme, i.e., the probability that
they will commt crimnal acts of violence that

woul d constitute a continuing threat to society.

|n Thonpson Vv. Lvynaugh, 821 F.2d 1054 (5th

Cr. 1987), this court addressed an argunent that

the pre-1991 version of Article 37.071 failed to
narrow the class of death-eligible defendants.

Specifically, Thonpson ar gued t hat t he
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“del i berat eness” special 1issue duplicated the

finding of an “intentional” killing at the guilt-
I nnocence phase of trial. [In Thonpson, the court
stated, “...[T]he Texas death penalty schene

requires the jury to find at | east one aggravating

circunstance-a future threat to society-that does

not duplicate any finding nade at the guilt phase.
Hence, we need not reach the argunent that the
speci al issue about ‘deliberateness’ duplicates a

guilt-phase issue.” |d. at 1059 (enphasi s added).

The court went on to discuss two other cases,

Collins v. Lockhart, 754 F.2d 258 (8th Cr. 1985)

and Lowenfield v. Phelps, 817 F.2d 285 (5th Gr.

1987) that involved duplication argunents. The

Thonpson court noted, “Thonpson’s case is readily

di stingui shable from both Collins and Lowenfield

by the exi stence of an alternative narrow ng i ssue

at the penalty phase [future dangerousness].” 1d.
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at 1060. These statenents by the Thonpson court

i ndicate that a jury finding of the aggravating
ci rcunstance of future dangerousness suffices to
satisfy the Ei ghth Anmendnent. As such, the
renoval of “deli berateness” as a special issue has
no adverse constitutional effect upon a capital
defendant’s Eighth Amendnent rights because the
amended article continues to require the finding
of an aggravati ng factor, i.e., future
danger ousness, as a saf eguard agai nst

arbitrari ness.

Though the “del i berateness” special issue has
been renoved, the inposition of the death penalty
under the anended article is not arbitrary,
erratic, wanton, or freakish. The anended Texas
capi tal sentencing schene, by retaining the future
danger ousness speci al issue, continues, much |ike

the constitutionally-valid Kansas schene i n Mar sh,
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to rationally narrow the class of death-eligible
def endant s, as nmandat ed by of the Ei ghth Anendnent

under Fur nan.
ii. The Fourteenth Anendnent C aim

Sonni er also argues that the anended article
vi ol at es t he Fourteenth  Anmendnent’s Equal
Protection  ause. According to Sonnier, the
amended article treats those convicted of capital
murder prior to Septenber 1, 1991 differently than
t hose convi cted of capital nurder after this date.
He further asserts in conclusory fashion that,
regardl ess of the | evel of review® we enploy, “the
change in the Jlaw violate[s] [ hi s] Equal

Protection Rights. . . .~

The Governnent, on the other hand, argues that

this classification, differentiating between two

5 As discussed in detail infra, the |evels of review are
strict scrutiny and rational basis scrutiny.
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cl asses of defendants, is rational. According to
it | f Sonnier’s ar gunent prevail s, t he
Legi sl ature could never change a penal |aw or

procedure.

The Equal Protection Cause denmands that
simlarly situated persons be treated simlarly

under the | aw. Plvler v. Doe, 457 U.S. 202, 216

(1982). However, the Suprene Court has expl ai ned

t hat :

[t] he Fourteenth Amendnent's prom se that
no person shall be denied the equal
protection of the laws nust coexist wth
t he practi cal necessity t hat nost
| egi slation classifies for one purpose or
another, wth resulting disadvantage to
vari ous groups or persons. W have
attenpted to reconcile the principle with
the reality that by stating that, if a law
nei ther burdens a fundanental right?!® nor

* The Supreme court has explained that fundanental rights,
for equal protection purposes, are such rights as: a right of a
uni quely private nature, the right to vote, right of interstate
travel and rights guaranteed by the First Amendnent.
Massachusetts Bd. of Retirenent v. Mirgia, 96 S. C.at 2566.

52



targets a suspect class,! we wll uphold
the legislative classification so |long as
It bears a rational relation to sone
| egi ti mate end.

Roner V. Evans, 116 S. C. at 1620, 1627

(year)(internal citations omtted). By contrast,
I f a classification does target a suspect class or
| npact a fundanental right, it will be strictly
scrutinized and upheld only if it is precisely
tailored to further a conpelling governnent

interest. Plyler v. Doe, 457 U S. at 217-18.

The purpose of the Equal Protection O ause is
to secure every person wthin the state’'s

jurisdiction against intentional and arbitrary

discrimnation. Village of WII|owbrook v. Q4 ech,

120 S. C. 1073, 1075 (2000). “Even if a neutral

A suspect class, as used in an equal protection analysis,
is one saddled with such disabilities, or subjected to a history
of purposeful unequal treatnent, or relegated to such a position
of political powerlessness as to conmmand extraordi nary protection
fromthe majoritarian political process. Mssachusetts Bd. O
Retirenent v. Miurgia, 96 S.C. 2562, 2567 (1976). Exanples of
suspect cl asses are those based upon race, ancestry, or religion.
ld.; Anderson v. Wnter, 631 F.2d 1238, 1240 (5th G r. 1980).
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| aw has a di sproportionately adverse inpact. . .,
It 1s unconstitutional under the Equal Protection
Clause only if that inpact can be traced to a

di scrimnatory purpose.” United States V.

Gal loway, 951 F.2d 64, 66 (5th Gr. 1992)(quoting

Personnel Adnir Vv. Feeney, 442 U. S. 256, 272

(1979)); see also United States v. Crew, 916 F.2d

980, 984 (5th Cir. 1990)(“It is well established
that showing of discrimnatory intent or purpose
Is required to establish a valid equal protection
claim?”). Discrimnatory purpose, in this
context, inplies that the decision naker sel ected
or reaffirmed a particular course of action at
| east in part because of, not nerely in spite of,

its adverse effects. 1d.

As we begin our analysis, it is inportant for
us to renenber the warning of the United States

Suprene Court: equal protection is not a license



for courts to judge the wi sdom fairness, or logic

of legislative choices. F.C C V. Beach

Conmuni cations, Inc., 113 S. C. 2096, 2101 (1993);

see also Ferquson v. Skrupa, 372 U.S. 726, 729

(1963) (“Under the systemof governnent created by
our Constitution, it is up to the |egislatures,
not the courts, to decide on the w sdom and
utility of legislation.”).

The first inquiry for this court is whether
t he Texas | egislature, in anending article 37.071,
established a classification at all. W find that
the om ssion of the deliberateness special issue
results in a classification anobng convicted
capital offenders, based upon the date of their
underlying crinme. Those defendants facing a death
sentence prior to Septenber 1, 1991, enjoyed the
advantage that the state was required to prove an

addi ti onal aggravating circunstance to show that
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they were eligible for the death penalty;
specifically, the jury was asked to consider, in
deciding whether to inpose the death penalty,
whet her the defendant acted deliberately. By
contrast, those defendants faci ng a death sentence
after Septenber 1, 1991, did not enjoy jury

consi deration of the deliberateness special issue.

Qur equal protection anal ysis cannot end here,
however, because nere classification does not of
itself deprive a group of equal protection of the

| aw. Carrington v. Rash, 85 S.&. 775, 778. W

must next determ ne whether Sonnier has carried
his requisite burden of showi ng the existence of
di scrim natory purpose, which inplies nore than
intent as volition or intent as awareness of
consequences; it inplies that the decision naker
selected or reaffirmed a particular course of

action at least in part because of, not nerely in
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spite of, its adverse effects. United States v.

Gl l oway, 951 F.2d at 66. W cannot find that

Sonni er has carried this burden because nowhere
has he even alleged an invidious purpose on the
part of the Texas l|legislature in anmending this

articl e.

Furthernore, the Suprene Court has expl ai ned
the wi dely-accepted rule that “the 14th Amendnent
does not forbid statutes and statutory changes to
have a begi nning, and thus to discrimnate between
the rights of an earlier and later tine.” Sperry

& Hutchinson Co. V. Rhodes, 220 U.S. 502, 505
(1911).

| V. Concl usion

We cannot grant a COA to Sonnier. Sonnier has
failed to denonstrate that jurists of reason could
di sagree with the district court’s resolution of
his constitutional clains or that jurists could
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conclude the issues presented are adequate to
deserve encouragenent to proceed further, as
required by the United States Suprene Court’s
interpretation of 28 US C 8§ 2253(c)(2) in
MIler-El v. Cockrell.

In sum we reject each of Sonnier’s argunents.
As to his ineffective assistance of counsel
clains, we recognize that counsel’s failure to
conduct an in-depth investigation for mtigation
evi dence constitutes deficient performance under

Strickland’ s requisite first prong. Nevert hel ess,

we find that Sonnier did not carry his burden of
show ng that his attorneys’ deficient perfornmance
prejudiced his death penalty defense under the

second requirenent of Strickland. As for his

Simons claim followng United States and Fifth
Crcuit precedent, we hold that Simobns is

I napplicable to the Texas death penalty sentenci ng
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schene at issue in the instant case. Finally, the
Texas death penalty sentencing schenme does not
violate either the Eighth or Fourteenth Anmendnent.
It sufficiently narrows the death-eligible class
and does not deny Sonnier equal protection the

| aws.

For these reasons, we deny Sonnier’s request

for a COAinits entirety.
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