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PER CURI AM *

Def endant - Appel | ant Al ej andro Carrill o-Soria appeal s his 2005
conviction and sentence for illegal reentry after deportation.
Carrillo-Soria contends that the district court erred by applying
a 16-level increase to his offense | evel, based onits finding that
his 2002 state felony conviction for assault was a crine of
violence under U S. S.G § 2L1.2(b)(1)(A)(ii). Carrillo-Soria s
assault of fense was conm tted under TeEx. PeNaL CoDE ANN. 8§ 22.01(a) (1)

and (b)(2) (Vernon 2003), which does not set forth a crinme of

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



violence wunder 8§ 2L1.2(b)(1)(A(ii). See § 2L1.2, conment.
(n.1(B)(iii)) (reflecting that sinple assault is not an enunerated

of fense constituting a “crinme of violence”); United States v.

Vil | egas- Her nandez, 468 F.3d 874, 882 (5th Cr. 2006)(determ ning

that use of force is not an element of 8§ 22.01(a)(1)); see also

§ 22.01(b)(2)(lacking use of force as an elenent). As this error
is prejudicial, Carrillo-Soria s sentence is vacated and his case
remanded for resentencing in accordance with this opinion. See

Vill egas- Her nandez, 468 F.3d at 885.

Carrillo-Soria also challenges the <constitutionality of
8 US. C 8§ 1326(b)’s treatnent of prior felony and aggravated
fel ony convictions as sentencing factors rather than el enents of
the offense that nust be found by a jury. Carrillo-Soria s

constitutional challenge is foreclosed by Al nendarez-Torres V.

United States, 523 U. S. 224, 235 (1998). Although he contends that

Al nendar ez-Torres was incorrectly decided and that a majority of

the Suprene Court would overrule Al nendarez-Torres in |ight of

Apprendi _v. New Jersey, 530 U S. 466 (2000), we have repeatedly

rej ected such argunents on the basis that Al nendarez-Torres renains

bi nding. See United States v. Garza-lLopez, 410 F.3d 268, 276 (5th

Cr.), cert. denied, 126 S. C. 298 (2005). Carrillo-Soria

properly concedes that his argunent is foreclosed in light of

Al nendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review.
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