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Cl aimng genuine issues of material fact, Janes Barlow and
Debra Peveto contest the summary judgnent awarded Allstate Texas
LIl oyds on their clains under the Texas |nsurance Code and Texas
Deceptive Trade Practices Act, for breach of duty of good faith and
fair dealing, and for breach of contract.

The dispute arises from Barlow and Peveto' s honeowners
i nsurance policy issued by Allstate Texas Lloyds. It states: the

residence is vacant “[i]f the insured noves fromthe dwelling and

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



a substantial part of the personal property is renoved from that
dwel Iing”; and coverage will be suspended 60 days after a dwelling
becones vacant .

Bar|l ow and Peveto claimtheir residence was not vacant when it
was damaged by fire and seek full paynment of their clai munder the
policy (they received partial paynent). Al |l state Texas LIl oyds
asserts: the policy was suspended at the tine of the fire because
the house had been vacant for nore than 60 days; and it has
fulfilled its paynent obligation.

A summary judgnent is reviewed de novo, viewing the record in
the Iight nost favorable to the non-novant. Feb. R CQv. P. 56(c);
Adans v. Travelers Indem Co. of Conn., 465 F.3d 156, 163-64 (5th
Cr. 2006). Summary judgnent is proper if the pleadings and
di scovery on file showthere is no genuine i ssue as to any nateri al
fact and the novant is entitled to judgnent as a matter of |aw
FED. R Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317, 322
(1986) .

Under Texas law, which applies because this is a diversity
action, an insurance policy is interpreted in the sanme nmanner as
any other contract. Harken Exploration Co. v. Sphere Drake Ins.
PLC, 261 F.3d 466, 471 n.3 (5th Gr. 2001). “The interpretation of

an insurance policy is a question of law.” New York Life Ins. Co.

v. Travelers Ins. Co., 92 F.3d 336, 338 (5th Cr. 1996).



Al |l state Texas Lloyds carried its sunmary-judgnment burden by
identifying deposition testinony in which: Peveto stated she and
Barl ow had not lived in the house for approximately three nonths
prior to the fire, and they were renodeling the bathroom and
Pevet o and Bar| ow each stated that al nost all of the furniture had
been renoved from the house. Based on this evidence, the policy

had been suspended due to the residence being vacant. See Cel otex

Corp., 477 U S at 323. Accordingly, Peveto and Barlow were

required to “set forth specific facts showing that there is a
genui ne issue for trial”. Fep. R Qv. P. 56(e).

Their response to the sunmary-judgnent notion included an
affidavit in which Peveto clains: her prior deposition testinony
was i ncorrect due to faulty nenory; she and Barl ow had noved out of
the house less than a nonth before the fire; and the electricity
and water remained on and furniture remained in the house, in
addition to the tools and refrigerator previously testified to as
being present at the tine of the fire. Barl ow submtted an
affidavit summarily agreeing with Peveto’s.

Peveto and Barlow s affidavits fail to showthere is a genui ne
issue of material fact. Sel f-serving assertions contradicting
previous testinony are i nsufficient evidence to overcone a sumary-

j udgnent noti on. S.WS. FErectors, Inc. v. Infax, Inc., 72 F.3d

489, 496 (5th Gir. 1996).



Because no coverage exi sted under the honmeowners policy due to
vacancy, summary judgnent on the breach-of-contract claim was
proper. And, because Barlow and Peveto’'s other clains were
prem sed upon the existence of the policy, summary judgnment on

t hose clains was al so proper.
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