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Eri k Sauceda- Mendoza appeal s the sentence he received
followng his plea of guilty to one count of transporting
undocunented aliens, a violation of 8 U S.C. § 1324. The
district court inposed a sentence of 40 nonths, above the
advi sory gui delines sentencing range of 18 to 24 nonths, on the
basi s that Sauceda- Mendoza transported two aliens in a |uggage
carrier strapped to the roof of the vehicle.

As a threshold matter, the Governnent argues that Sauceda-

Mendoza failed to preserve error and, thus, review should be for

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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plain error only. By making argunents to the district court in
response to the court’s statenent that it was considering
i nposi ng a sentence above the guidelines range, Sauceda- Mendoza
i kely preserved any objection to the reasonabl eness of the
sentence. However, we need not reach that issue because, under
any standard, the sentence passes nuster.

Al t hough both parties repeatedly refer to the sentence as
i nvol ving an upward departure, it is apparent fromthe Statenent
of Reasons that the court inposed a non-guidelines sentence,
i.e., one outside the advisory guidelines system Such a
sentence does not involve a departure, which derives fromthe
Guidelines and is, therefore, not considered a guidelines
sentence, but a variance or deviation fromthe Quidelines based

on the 18 U. S.C. 8§ 3553(a) factors. See United States v. Smth,

440 F.3d 704, 707 (5th Cr. 2006). Accordingly, we review for
reasonabl eness and, because the sentence involved an upward
devi ation, we apply the three-pronged test set out in Smth and

United States v. Duhon, 440 F.3d 711, 715 (5th G r. 2006).

The court adequately explained at the sentencing hearing and
inits Statenment of Reasons that a sentence above the advisory
range was necessary to reflect the seriousness of the offense and
the danger to the two wonen of being placed in a |uggage carrier.
Al t hough, as Sauceda- Mendoza points out, the danger to the aliens
was addressed by a sentencing enhancenent for reckless

endangernent under U S.S.G 8§ 2L1.1(b)(5), the court plainly
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found that the specific danger involved in this case was
particularly egregious. Accordingly, the sentence inposed did
not (1) fail to account for a factor that should have received
significant weight, (2) give significant weight to an irrel evant
or inproper factor, or (3) represent a clear error of judgnent in
bal anci ng the sentencing factors. See Duhon, 440 F.3d at 715.
As the court properly cal cul ated the applicabl e guidelines range
and articul ated reasons for its variance, the court commtted no
| egal error; therefore, the sentence nust be given deference.
See Smth, 440 F.3d at 710. The degree of the upward vari ance,
from24 to 40 nonths, was not unreasonable. See id. (affirmng
upward deviation from 27 to 60 nonths).

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



