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David Alan Smth pleaded guilty, without a plea agreenent,
to all five counts of the indictnent charging himw th mail
fraud; making a false claimagainst the United States; unlawf ul
use of a neans of identification; interstate transportation of
stolen property; and noney |aundering. The district court
i nposed a non-gui del i ne sentence, varying fromthe guideline
range of 41-51 nonths, of 60 nonths of inprisonnment on counts 1

and 2, 120 nonths of inprisonnent on counts 3-5, all to run

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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concurrently, and three years of supervised rel ease on al
counts.

Smth appeals his sentence, arguing that his sentence is
unr easonabl e because the district court failed to consider
whet her the aggravating factors it cited were adequately
addressed by the advisory Sentencing Quidelines. He contends
that the district court also failed to account for severa
mtigating factors. Smth argues that although the district
court cited the seriousness of the offense as a basis for
vari ance, the seriousness of a given offense is addressed by the
CGuidelines. He contends that the district court did not explain
why the GQuideline for his offense, with its aggravating
adj ustnents, was not adequate in his case.

The district court adequately explained its reasons and did
not err in considering the seriousness of the offense and the
need to pronote respect for the law in deciding to i npose a non-

gui deline sentence. See United States v. Cenents, 188 F. App’ X

267, 271 (5th Cir. 2006).

Smth also argues that the district court failed to explain
why the Quidelines could not account for his crimnal history.
He al so argues that the district court should have applied the
policy statenent in U S.S.G 8§ 4Al.3 and shoul d have departed in
a structured manner based on his crimnal history.

The district court’s sentence does not take into account an

i nproper or irrelevant factor. Cimnal history is one of the
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factors that a district court may consider in inposing a non-
gui del i ne sentence, and consideration of convictions not

accounted for by the Guidelines is appropriate. United States v.

Smith, 440 F.3d 704, 709 (5th Gir. 2006). Nothing in Snith
suggests that a district court nmust depart under 8§ 4Al.3 rather
t han i npose a non-gui deline sentence based on i nadequate cri m nal
history. See Smth, 440 F.3d at 707-09.

Smth argues that given the extent of variance, which he
considers to be excessive, the district court’s reasons for
i nposi ng a non-gui deli ne sentence were not sufficient. The
district court gave a detail ed explanation for inposing a non-
gui del i ne sentence based upon proper factors. See Smth, 440
F.3d at 710. The extent of departure, in and of itself, is not a
basis for holding that a non-gui deline sentence i s unreasonable.

United States v. Reinhart, 442 F.3d 857, 864 (5th Gr.), cert.

deni ed, 127 S. Ct. 131 (2006).

Smth argues that the district court failed to account for
significant mtigating factors under 18 U S.C. § 3553(a). He
cites his attenpts to lead a straight life, his notive for these
of fenses, his age and health, and Congress’s goal of preventing
unwarranted di sparity in sentencing.

It is apparent fromthe district court’s statenents at
sentencing that the district court did not believe that Smth had

attenpted to go straight or that his latest crine was an
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aberration pronpted by an admrable notive. Smth did not raise
his age or health as mtigating factors in the district court.

The district court’s reasons for inposing sentence
denonstrate that any disparity between Smth's sentence and ot her
def endants woul d not be unwarranted. See Smth, 440 F.3d at 709.
The district court properly calculated and consi dered the
gui del i ne range, gave perm ssible reasons for variance, and its
reasons denonstrate that the sentence inposed is reasonabl e under
§ 3553(a). See Smith, 440 F.3d at 710.

Smth argues that on the date he commtted this offense, the
gui del i ne range was nmandatory and that the nmaxi mum sentence he
coul d receive was that provided for under the Guidelines. He
contends that the renedial portion of Booker’s hol ding, which
made the Quidelines advisory, may not be applied in his case
W t hout violating the Ex Post Facto and Due Process (O auses of
the Constitution. Smth acknow edges that this court’s opinion

in United States v. Scroggins, 411 F.3d 572 (5th Cr. 2005)

rejected his argunent, but he raises it to preserve it for
further review.

Smth was warned of the statutory maxi mumto which he was
exposed at the tine he entered his guilty plea. Smth has not
shown that the district court erred in sentencing himunder

Booker’'s renedi al schene. See United States v. Austin, 432 F. 3d

598, 599 (5th Gir. 2005).

Smth' s sentence i s AFFI RVED



