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PER CURI AM *

This lawsuit arises under the Enployee Retirenent |ncone
Security Act of 1974 (“ERISA’), 29 U.S.C. § 1001 et seq., as anended
by the Multienpl oyer Pension Plan Amendnents Act of 1980 (“MPPAA”),
29 U S C § 1381 et seq. Plaintiff-Appellant Techni cal
Metal lurgical Services, Inc. (“TMsl”), contends that Defendant-

Appel l ee Plunbers and Pipefitters National Fund (“the Fund”)

Pursuant to 5TH CiRcU T RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QG RcU T RULE
47.5. 4.



i nproperly assessed withdrawal liability in the anount of $125, 336
against it.! The only issue before the court is the date of TMSI's
conplete withdrawal fromthe Fund. |f TMSI conpletely withdrewfrom
the Fund on June 30, 2002, then it owes no withdrawal liability.
However, if TMSI conpletely withdrew on July 1, 2002, as the Fund
contends, then it owes the Fund $125,336. W AFFIRMthe order of
the district court because we hold that TMSI conpletely w thdrew
fromthe Fund on July 1, 2002.
| . FACTUAL AND PROCEDURAL HI STORY

TMSI is a nechanical contractor incorporated in Arkansas and
registered to do business in Texas. The Fund is a nulti-enpl oyer
fund as defined by ERISA. See 29 U . S.C. § 1002(3) and (37).

On or about July 1, 2000, TMSI entered into a collective
bargaining agreenent (“CBA’) wth Local 237 of the United

Associ ation of Plunbers and Pipefitters (“Local 237”). In rel evant

'Under the MPPAA, withdrawal liability is an enpl oyer’s:

proportionate share of the plan’s unfunded

vested benefits, that 1is, the difference

bet ween the present value of vested benefits

(benefits that are currently being paid to

retirees and that will be paid in the future

to covered enployees who have already

conpl eted sone specified period of service, 29

US C 8 1053) and the current value of the

pl an’ s assets.
Concrete Pipe & Prods. of Cal., Inc. v. Constr. Laborers Pension
Trust for S. Cal., 508 U S 602, 609 (1993) (citations omtted)
(interpreting 29 U.S.C. 88 1381, 1391). For the plan year at issue
in this case, the Fund had unfunded vested benefits in the anount
of $542, 797, 204.




part, the CBA stated that it would be “in full force and effect
bet ween [Local 237] and the Contractors fromJuly 1, 2000, through
June 30, 2002 and it shall continue in full force and effect from
year to year thereafter bet ween t he Uni on and t he
Contractors . . . .7 (Enphasi s added). Addi tionally, the CBA
stipulated that “[t]he expiration date of the present Collective
Bar gai ni ng Agreenent between the undersigned parties is June 30,
2002.”7

In the spring of 2002, Local 237 and TMSI began negoti ations
for an extension of the CBA, but the parties failed to reach an
agreenent . Friday, June 28, 2002, was the last day that TMS
enpl oyed wor kers under the CBA. On or about August 14, 2003, the
Fund sent a letter to TMSI advising that TMSI was subject to
wthdrawal liability. On or about Septenber 2, 2003, TMSI responded
and disputed that it owed any withdrawal liability.

As required by 29 USC § 1401(a)(1l), TMSI initiated
arbitration challenging the Fund s assessnent of wthdrawal
liability. The arbitrator decided that TMSI w thdrew fromthe Fund
on July 1, 2002, and thereby owed withdrawal liability.

TMSI then challenged the arbitrator’s decision in district
court. See 29 U.S.C. 8§ 1401(b)(2) (allow ng any party to chal |l enge
an arbitrator’s decision in federal district court). The parties
filed cross-notions for summary judgnent, which were referred to a

magi strate judge for report and reconmendation. The district court



adopt ed the magi strate’s report and recommendati on fi ndi ng t hat TSI
owed withdrawal liability because it conpletely wthdrew fromthe
Fund on July 1, 2002. TWMSI appeals this decision.
1. STANDARD COF REVI EW
This court reviews the district court’s summary judgnent order
de novo, using the sane standards applied by the district court.

Dal | as County Hosp. Dist. v. Assocs. Health & Wl fare Pl an, 293 F. 3d

282, 285 (5th Cr. 2002) (reciting the famliar sunmary judgnent
st andar ds) .
The determ nation of the date of conplete withdrawal is a m xed

question of law and fact. Concrete Pipe, 508 U S. at 630. Here,

the parties stipulated to the facts before the arbitrator, so there
remai ns only a question of law. All circuits that have consi dered
t he i ssue have deci ded that an arbitrator’s concl usi ons of | aw under

t he MPPAA are revi ewed de novo. See e.qg., Trs. of the Cent. Pensi on

Fund of the Int’l Union of Operating Eng’'rs v. WIf Crane Serv.,

Inc., 374 F.3d 1035, 1038 (11th G r. 2004).
[11. DI SCUSSI ON
The MPPAA defines when an enpl oyer experiences a “conplete
wthdrawal ” that gives rise to withdrawal liability. Under the
MPPAA, 29 U S.C 8§ 1383(a), “a conplete wthdrawal from a

mul ti enpl oyer pl an occurs when an enpl oyer — (1) permanently ceases



to have an obligation to contribute to the plan . . . .”2 The
statute defines “obligation to contribute” as an “obligation to
contribute arising . . . under one or nore collective bargai ning (or
related) agreenents.” 29 U S. C. 8§ 1392(a). Finally, the MPPAA
defines the date of conplete withdrawal, in pertinent part, as “the
date of the cessation of the obligation to contribute.” Id.
8§ 1983(e). The parties dispute when TWMSI's obligations to
contribute to the Fund ceased under the CBA

TMSI argues that it conpletely withdrew fromthe Fund on June
30, 2002, because the CBA states that “[t] he expiration date” of the
CBA “is June 30, 2002.” (Enphasis added). TMSI urges that its
interpretation of the CBA gives effect to all of the CBA's
provi si ons. Accordingly, TMSI contends that its reading of
“expiration date” does not render the “through June 30, 2002"
| anguage neani ngl ess because | egal docunents are effective “t hrough”
their expiration date.

The Fund focuses on | anguage in the CBA which states that the
Agreenent “shall be in full force and effect . . . fromJuly 1, 2000
t hrough June 30, 2002.” (Enphasis added). TMSI, according to the
Fund, still had an obligation to contribute to the Fund on June 30,
2002, until that day ended. Therefore, TMSI did not conpletely

w thdraw fromthe Fund until July 1, 2002, the first day on which

2 There are additional requirenents for a conplete w thdrawal
for an enployer in the building and construction i ndustry--TMSI is
such an enpl oyer--but those requirenents are not at issue in this
case. See 29 U S. C. 8 1383(b) (listing additional requirenents).
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TMSI did not have an obligation to contribute to the Fund. The Fund
contends that the expiration date is not dispositive of conplete
w thdrawal. The Fund maintains that TMSI's readi ng of “expiration
date” would inperm ssibly negate the CBA's “through June 30, 2002”
| anguage.

Application of the MPPAA to the facts of this case requires
this court to conclude that TMSI conpletely withdrew fromthe Fund
on July 1, 2002. The CBA states that TMSI had an obligation to
contribute “through June 30, 2002.” TMSI could not have ceased to
have an obligation to contribute on June 30, 2002, because the plain
meani ng of “through” is that TMSI had an obligation to contribute
up to and including that day. Reading the “through” |anguage this
way woul d not render the “expiration date” |anguage neani ngl ess.
For exanple, if John Doe’s driver’s |license expires on Decenber 31,
2008, John Doe would still be able to drive legally on that day.
Simlarly, though the CBA expired on June 30, 2002, TMmsI still had

an obligationto contribute on that day. See Parnmac, Inc. v. |.A M

Nat ' | Pension Fund Benefit Plan A 872 F.2d 1069 (D.C. G r. 1989)

(simlarly interpreting the MPPAA). Thus, TMSI conpletely w thdrew
fromthe Fund on July 1, 2002, because that was the first day that

it ceased to have an obligation to contribute to the Fund.?

3 1n the last sentence of its brief, the Fund requested an
award of costs and attorney’'s fees under 29 U S.C. 88 1401(b)(2),
1451(e). Though the Fund argues that it raised the attorney’s fee
issue below in its Prayer for Relief, nevertheless, the Fund has
forfeited this argunent because it has been i nadequately briefed on
appeal. See L & A Contracting Co. v. S. Concrete Servs., Inc., 17
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| V. CONCLUSI ON
For the reasons stated above, we AFFIRM the order of the
district court.

AFF| RMED.

F.3d 106, 113 (5th Cr. 1994).



