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Bef ore JONES, Chief Judge, WENER and BARKSDALE, Circuit Judges.
WENER, Circuit Judge,

Pl ai ntiff-Appell ant Bexar County Hospi t al District
(“University Health Systeni or “UHS’) sued Defendant-Appellee
Factory Mitual |nsurance Conpany (“Factory Mitual” or “FM) for
breach of contract, alleging that FM inproperly calculated the
deductible applicable to a claim UHS nade on its FM property
i nsurance policy. The district court eventually granted FMs
motion for summary judgnent, denied a like notion by UHS, and

dism ssed UHS s action. W affirm

| . FACTS & PROCEEDI NGS



I n May 2003, UHS di scovered water inits Electrical Sw tchgear
Room and Central Plant. It determned that its chilled water
system was | eaking badly. To keep the hospital functioning while
it located the source of the | eak and nmade the necessary repairs,
UHS rented tenporary cooling towers for its air conditioning
system UHS eventually found that a 20-inch bypass |ine serving
one of its cooling towers in the energy plant had devel oped a
substanti al | eak. Over a period of sone 90 days, UHS spent
$557,134 to repair the | eak and the nmachinery it had damaged, plus
$1,001,093 to rent the tenmporary water chillers.

At the tinme the damage occurred, UHS had in place Factory

Mutual ’s d obal Advantage policy (“the Policy”), an “all risks”
property insurance policy covering both physical damage and “tine
el ement” (business interruption) loss. UHS fil ed separate cl ains,
one for property damage (repairs of |eak and machinery), and
another for tine elenent |1oss (rental expense for cooling towers).
The Policy required UHS to take all reasonable steps to prevent or
mnimze time elenent | osses, so the cooling towers rental could
not be ascribed to the direct cost of repairing the | eaks and the
damaged nachi nery.

FM paid UHS $532,134 for its property danmage |oss but only
$375,600 for its time elenent loss. The property damage paynment
covered the full cost of repairing the | eak and damaged equi pnent
($557,134), less a $25,000 deductible. The tine el enent paynent
equaled the full <costs to rent the tenporary cooling towers

2



(%$1,001,093), less a separate deductible for a tine elenent |oss
resulting from Boiler & Machinery damage, which FM cal cul ated as
$625, 493, or the value of one day’s worth of UHS s total projected
operating revenue.

UHS conpl ai ned to FMthat the appropriate “Tinme El enent val ue”
to be used in calculating the particul ar deductible for that claim
shoul d have been the value of its actual tinme elenent | oss — here
the rental costs of the tenporary cooling towers, as there had been
no business interruption as such, thanks to the rented towers —
and not UHS s projected operating revenue. FM stuck to its
position, so in March 2004, UHSfiled suit in Texas state court for
decl aratory judgnent and breach of contract. FMrenoved the case
to the district court, basing jurisdiction on diversity of
citizenship. After filing an Agreed Stipul ation of Material Facts,
both FM and UHS noved for sunmary judgnent, each arguing that its
proffered nethod for cal culating the appropriate tine el enent | oss
deducti bl e was the only reasonable interpretation of the pertinent
provi sions of the Policy. The district court granted FM s notion
and denied UHS s, and dism ssed the case. UHS tinely filed a
noti ce of appeal.

1. ANALYSI S

A. St andard of Revi ew



We review the district court’s grant of sunmmary judgnent and

its interpretation of the insurance policy involved de novo.!?

B. Contract Interpretation

As this appeal involves a diversity action that turns on
contractual interpretation, Texas substantive |aw governs.? |In
Texas, insurance policies are subject to the sane standards of
interpretation and construction as are applicable to contracts
generally.® The Texas Suprene Court has specified the nethodol ogy
for courts to use when interpreting insurance contracts:

The primary concern of a court in construing a
witten contract is to ascertain the true intent of the
parties as expressed in the instrunent. |If a witten
contract is so worded that it can be given a definite or
certain legal neaning, then it is not anbiguous. Paro
evi dence i s not adm ssi bl e for the purpose of creating an
anbi guity.

| f, however, the | anguage of a policy or contract is
subject to two or nore reasonable interpretations, it is
anbi guous. Whet her a contract is anbi guous is a question
of lawfor the court to decide by | ooking at the contract
as awhole inlight of the circunstances present when the
contract was entered. Only where a contract is first
determ ned to be anbiguous may the courts consider the
parties' interpretation, and admt extraneous evi dence to
determ ne the true neaning of the instrunent.*

1 Schneider Nat. Transp. v. Ford Mdtor Co., 280 F.3d 532,
536 (5th Gr. 2002)(citations omtted).

2 Erie RR v. Tonpkins, 304 U.S. 64, 82 (1938).

3 Kel | ey- Coppedge, Inc. v. H ghlands Ins. Co., 980 S. W 2d
462, 464 (Tex. 1998).

4 1d. (citing Nat’'l Union Fire Ins. Co. v. CBI Indus., 907
S.W2d 517, 520 (Tex.1995).




Accordingly, we nust first decide whether the policy at issue is
anbi guous.

An anbi guity does not arise nerely because the parties advance
conflicting contractual interpretations.® A contract is anbi guous
only when there is a “genui ne uncertainty as to which one of two or
nore neanings is proper.”® In nmaking that determ nation, courts
must take care not to isolate particular phrases or sentences from
their setting, and nmust consider the contract “as a whole,” giving
effect to all of 1its provisions so that none is rendered
neani ngl ess.” W rds used in one sense in one part of the contract
shoul d be deened to have been used in the sane sense el sewhere in
the contract unless there is a clear indication otherwise.® |f a
court determnes that the policy is not anbi guous, it may construe
the policy provisions as a matter of law. |If, however, the court
concl udes that the policy is anbiguous on the point at issue, i.e.,

susceptible to nore than one reasonable interpretation, it should

5 |1d. at 465 (citing Gain Dealers Miut. Ins. Co. v. MKee,
943 S. W 2d 455, 458 (Tex. 1997)).

6 Pioneer Chlor Alkali Co. v. Royal Indem Co., 879 S.W2d
920, 929 (Tex. App. 1994)(quoting State Farm Lloyds v. WIlians,
791 S.W2d 542, 545 (Tex. App. 1990)).

” Forbau v. Aetna Life Ins. Co., 876 S.W2d 132, 133-34
(Tex. 1994).

8 Gonzalez v. Mssion Am Ins. Co., 795 S.W2d 734, 736
(Tex. 1990).




adopt the interpretation that favors the insured.® This rule
follows fromthe generally accepted principle that an anbi guous or
i nconsi stent provision of a contract should be construed strictly
against the party that drafted it.1°
C. Rel evant Policy Provisions

1. Deducti bl es

The deductible provisions are found in Section A-11 of the
Policy. The parties agree that the controlling provision is found
in the “Boiler and Machi nery” exception to the $25,000 default
policy deductible. This exception specifies that the deductible
for a tinme elenent loss resulting from “Boiler and Machinery”
damage w Il be “1 Day Equi val ent Ti nme El enent, subject to a m ni mum
of 25,000.” The Policy defines “Day Equival ent” as:

An anount equivalent to the nunber of days stated tines

the 100% daily Tine Elenent value that woul d have been

earned foll owi ng the occurrence at the Locati on where the
physi cal damage occurred . . . .11

The dispute here centers on the neaning of “Tine Elenent value,”
whi ch determ nes the calculation of “1 Day Equivalent.”
2. Val ue Reporting Provisions

Section A-9 of the Policy requires that “[t]he Insured wll

provide the Conpany 100% values by |ocation.” The “val ues”
°ld. at 737.
10 ] d.

11 Enphasi s added.



required to be furnished are (1) property value, (2) stock and
supply value, and (3) tine elenent value. The tine elenent val ues
requi red are those “val ues antici pated for [the approxi mate termof
the policy, here one year] and the actual Tine El enent val ues for
the previous 12 nonth period.” Notably, this is the only other
place in the Policy in which the disputed phrase, “Tinme Elenent
val ue” appears.

When it negotiated the purchase of the Policy, UHS conplied
wth Section A-9 by submtting to FMa “profit and | oss statenent
by | ocation” detailing its operating revenues. UHS contends that
(1) it was required to provide these operating revenue reports to
facilitate FMs risk assessnment function, and (2) risk assessnent
was the sole purpose of the Value Reporting Provisions. UHS thus
denies that it provided any such information “as a basis for
conputation of a tine elenent deductible” in the event of such a
claim None disputes, however, that UHS s operating revenue data
was the only tinme elenment informati on FM ever sought or UHS ever
f ur ni shed.

D. Conpeting Interpretations

1. Fact ory Mt ual

FMi nterpreted and conputed the Policy’ s deducti bl e provi sions
as follows: (1) The tinme elenent deductible for |oss caused by
“Boi |l er and Machi nery” damage is “1 Day Equivalent Tine Elenent”;

(2) “Day Equivalent” is defined as:



An anount equi valent to the nunber of days stated tines

the 100% daily Tine Elenent value that would have been

earned foll owi ng the occurrence at the Location where the

physi cal damage occurred;
(3) “Tinme Elenment value” equals the maximum tinme elenent risk
covered under the Policy, here UHS s total operating revenue for
the termof the policy, i.e., one year; and (4) The total operating
revenue “that woul d have been earned follow ng the occurrence” is
UHS' s “projected revenue,” based on its reported revenue for the
three nonths nearest in tine to the date of the danmnage-causing
occurrence. ' FMinsists that its approach is the only reasonabl e
interpretation of the Policy’ s deducti bl e provisions, because it is

the only reading that is internally consistent and gives neaning to

each Policy provision.

2. UHS

Section G2 of the Policy, “Tinme El enent Coverages,” specifies
the kinds of tinme elenent | oss covered under the Policy, viz., (1)
gross earnings, (2) extra expenses, (3) leasehold interests, (4)
rental insurance, and (5) comm ssions, profits, and royalties. UHS
contends that, as this section enunerates five different types of

time el ement | osses covered, the Policy anticipates the possibility

of up to five different types of tine elenent clainms. UHS insists

12 UHS determ ned that the bypass line | eak occurred
sonetinme between March 26, 2003 and May 5th 2003. FMbased its
“projected revenue” figures on the revenue reported for April,
May, and June 2003.



that the “Time Elenment value” to be used in calculating the
appropriate deductible for atine el ement cl ai mdepends on the type
or types of time elenent |loss incurred. Under this reading, “Tine

El enent value” equals the total value of the actual tine el enent

loss, and “1 Day Equivalent Tine Elenent” equals the per diem
val ue of the specific type of tinme elenent loss incurred, i.e., the

total loss divided by the nunmber of days for which that |oss
conti nued. In this case, UHS asserts that, because it incurred
only an “Extra Expense” loss, its deductible should be only the
value of one day’'s ratable share of its “extra expenses,” i.e.

$1, 001, 093 divided by the nunber of days the cooling towers were
rented (91). UHS acknowl edges that, as that anmount is |ess than

$25, 000, the m ni mum $25, 000 deducti bl e woul d apply.

E. Merits

1. Pl ai n Language

According to FM “[t] he pl ain | anguage of the Policy supports
a single tine elenent deductible regardless of the type of tine
el ement |1 oss sustained.” The district court agreed, noting that
“nothing in the Policy indicates that a different deductible
appl i es dependi ng upon the type of Tine El enent | 0oss.” FMcontends
that, by enploying the terns “value” and “earned” inits definition

of “Day Equivalent,” the Policy contenpl ates a deducti bl e based on



revenues or gross earnings and not “Extra Expenses,” as UHS argues.
The district court, for its part, undertook an analysis of the
commonl y under st ood neani ngs of the terns “val ue” and “earned” and
concluded that “[t]he use of the word ‘earned’ indicates that the
Tinme Elenment value refers to operating revenues, not expenses or
charges.”

UHS attenpts to refute the district court’s reasoning by
identifying definitions of “value” and “earned” that woul d i ncl ude
“expenses” and “incurred,” respectively. UHS also quotes fromthe
Policy itself, which states:

In determining the liability payable as the Actual Loss

Sust ai ned, the Conpany wi Il consider the continuation of

only those normal charges and expenses that woul d have

been earned had no interruption . . . occurred.®

In the end, even though we believe that commbn usage supports
FMs and the district court’s conclusion on this point, we view
UHS' s reading as at |east plausible. UHS insured not only its
potential |oss of revenue per se, but also any costs it would incur
in providing the services it was required by law to provide to the
public should its operation be interrupted. Its “Tinme Elenent

val ue,” then, could foreseeably include particular “expenses” not
necessarily includable as “earnings.”

UHS al so points to subsection A-11, which states that, “if two
or nore deductibles provided in this policy apply to a single

occurrence, the total to be deducted will not exceed the | argest

13 Enphasi s added.
10



deducti bl e applicable, unless otherwi se provided.” UHS contends
that this provision clearly indicates that the Policy contenpl ates
separate deductibles for each type of tine elenent |oss. For
exanple, if “Boiler and Machinery” danage resulted in gross
earni ngs | osses, extra expenses, and | ost rental inconme, FMshould
cal cul ate separately the “1 Day Equivalent Tine El enrent val ue” for
each |l oss and apply the largest deductible.!*

FM responds that the plural, “deductibles,” is used in the
foregoing provision to address a situation in which nmultiple peril-
speci fic deductibles could apply to covered | osses resulting from
a single, multi-peril occurrence. FM reasons that, “[i]t is
relatively easy to envision a situation where a single |oss could,
for exanple, result fromboth Flood and Wnd,” in which case the
| arger of the Wnd or Fl ood deductibles would apply. FM s argunent
is bolstered by the fact that the |anguage referencing nore than
one possible deductible for a single occurrence is found in the
Policy’ s “Deducti bl es” section, which nentions only peril-specific
deductibles and says nothing about nmultiple tinme elenent
deductibles. As the district court noted, “the statenent cited by

UHS does not support its assertion that a different deductible

applies to each type of Tinme Elenent |oss.” Nevertheless, nothing
in the “Deductibles” section absolutely precludes UHS s
interpretation either. Accordingly, we do not hold that our

14 UHS does not challenge FM s application of separate
deductibles to its property damage and tine el enent clains.
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readi ng of the plain |anguage of the Policy’s deducti bl e provisions
absolutely forecloses the possibility that “Tine Elenent value”
coul d ever nean “expenses incurred” (or actual |oss sustained).
| nst ead, we rest our decision on our construction of the deductible
provisions in the context of the Policy as a whol e.

2. I nt ernal Consi stency

FMinsists that its interpretation of “Tinme El enent value” is
the only possible reading that gives neaning to all of the Policy’'s
provi sions and preserves its internal consistency. The only other
provision that references “Tine Elenent value” is section A-9
whi ch sets out the Policy’'s “Value Reporting Provisions.” Thi s
subsection states that “[t]he Insured will provide the Conpany 100%

val ues by | ocation,” including “Tine El enent val ues antici pated for

the [approximate term of the policy] and the actual Tinme El enent
values for the previous 12 nonth period.”*™ |In this case, UHS
reported its gross operating revenue, or the total anount of tine
element loss it would suffer from a total interruption of its
oper ati ons.

UHS acknow edges that the Val ue Reporting Provisions relate to
the potential risks for coverage and the prem uns to be charged for
such ri sks. UHS al so concedes that it furnished its operating
revenue information to FM “as a basis for [determning FM s]

insured risk and policy coverage.” UHS denies, however, that its

15 Enphasi s added.
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reported operating revenue equates to the “Tine Elenent value”

specified in the Policy s Value Reporting Provisions. Instead, it
asserts that “‘time element values’ relate to ‘time elenent
| osses,’” and therefore, “[t]he only reporting required is for
anticipated lo0ss.” UHS goes on to reason that “if UHS had
anticipated | oss of any tine el enent coverage . . . then such would
have been reported.” Essentially, UHS argues that the tine el enent

ri sk assessnent purpose of the Policy’s Val ue Reporting Provisions
islimted to “antici pated” | osses.

FM counters that it would be unreasonable to define “Tine
El enent value” as anything other than the anobunts reported in
conpliance with the Value Reporting Provisions (here, UHS s
operating revenue). To do so, it argues, would render those
provi si ons neani ngl ess. For exanple, under UHS s reading, “Tine
El ement val ue” neans the anount of the actual |oss suffered. Tine

el emrent | osses are relatively rare, however, and nost, if not all,

are unanti ci pat ed. It is likely, then, that many potenti al
insureds would report no “Tine Elenent value” at all — either
“anticipated” or “actual” —thereby partially defeating the risk-

assessnent purpose of the Policy s Value Reporting Provisions.

W cannot credit UHS s position on this issue as being
reasonabl e. As the Value Reporting Provisions are neant to
facilitate FMs risk assessnment, it woul d nmake no sense for FMto
require a potential insured to report only the quantum of
anticipated and actual tinme elenent |osses (here, “Extra

13



Expenses”). W inmagine that, were this the case, potential
i nsureds woul d routinely report nothing, and FM woul d have not hi ng
on which to base its assessnent of the tinme elenent risks it
assunes under the Policy. UHS s position is even |ess defensible
in light of the Value Reporting Provisions relating to “property”
and “stock and supplies.” There is no doubt that the “val ues”
required to be reported under those provisions provide the basis
for the coverage |imts and premumrates for the property damage
conponent of the Policy. It would be at best inconsistent, then,
for the tinme elenent value reported to play little or no part in
FMs assessing the risk of a tine elenent |oss; yet under UHS s
readi ng, that would be the result. A tine elenent value would only
be reported if the potential insured had actually suffered a tine
el ement loss in the previous year or had reason to antici pate such
aloss in the com ng year; and even then the val ues reported would
have little or no bearing on the true value of an interruption of
the potential insured’ s operations and thus on its revenues. W
cannot accept such an interpretation of the Policy s |anguage as
reasonable; FMs interpretation, however, is reasonable.
1. CONCLUSI ON

As FMs interpretation is the only reasonable interpretation
available, the Policy is not anbiguous. FMs reading of the
Policy’ s deducti bl e provisions (1) conports directly with the plain

meani ng and common usage of policy terms, (2) preserves the
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internal consistency of the Policy, and (3) gives neaning to all
Pol i cy provisions. In contrast, UHS s proffered interpretation
requires a strained reading of the Policy’s plain |anguage, and
woul d render neaningless the tinme elenent portion of the Policy’s
Val ue Reporting Provisions. Accordingly, the district court’s
grant of summary judgnent to Factory Miutual and denial of UHS s
nmotion for sunmmary judgnent are, in all respects

AFF| RMED.
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