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DeMOSS, Circuit Judge:

We recall the nmandate, wi thdraw the opinion filed on Decenber
29, 2005, and substitute the foll ow ng:

Dani el Vernon Hardin, Jr. pleaded guilty to a one-count
indictnment for the attenpt to manufacture an unspecified anount of
met hanphet am ne and appeals his sentence on the grounds that the
district court erred: (1) in denying Hardin's request for
appoi ntnent, under the Crimnal Justice Act (the “CJIA”), 18 U S.C
8 3006A(e), of an expert to testify at sentencing, and (2) in
i ncludi ng “bones,” a byproduct of nethanphetam ne production, in

the drug quantity attributable to Hardin. W vacate the sentence



and remand with instructions for resentencing.
FACTUAL AND PROCEDURAL BACKGROUND

Hardin was indicted on April 13, 2004 on a single charge of
the know ng and i ntentional attenpt to manufacture net hanphet am ne,
a Schedule Il controlled substance, in violation of 21 U S.C. 88§
841(a) (1) and 846. The indictnment did not allege a quantity of
drugs attributable to Hardin. Based upon a finding of Hardin's
i ndi gence, defense counsel was appointed for Hardi n under the CIA
Hardin pleaded guilty on July 15, 2004.

The Governnent filed a factual basis for the guilty plea. The
factual basis did not proffer a drug quantity but did set forth the
Governnent’s ability to prove the elenents of the offense in the
event the case had proceeded to trial. In that event, the
Gover nment woul d have shown t hat | aw enf orcenent di scovered Hardin
who was wanted for a parole violation on a drug possessi on charge,
near a river in proximty to itens believed to be connected to the
production of nethanphetam ne. Law enforcenent believed that
Hardin and another individual were involved in nethanphetam ne
production, and | aw enforcenent found cans and plastic containers
filled with clear liquid that snelled of ether and other naterials
used i n nmet hanphet am ne production. The containers were di scovered
in Hardin’ s vehicle and i n the surroundi ng area. The factual basis
al so described Hardin's statenent, provided after Hardin received

war ni ngs as required by Mranda v. Arizona, 384 U S. 436 (1966), in



which Hardin admtted his use of nethanphetam ne on the scene and
admtted to stealing nethanphetam ne fromthe “cook,” the process
by whi ch net hanphet am ne i s produced.

When Hardin pleaded guilty, he stated he had no di sagreenent
wth the factual basis as submtted by the Governnent. But Hardin
did not admt, at any point in the proceedings, the quantity of
met hanphet am ne attributable to himin connection with his pleato
t he indictnent.

Hardin noved under the CJA for the appointnent of M. Max
Courtney, a chem cal expert and | ab director, as an expert. See 18
US C 8 3006A(e). In his notion, Hardin argued the majority of
the quantity of nethanphetam ne attributed to him was bones, a
byproduct that could not, according to Hardin, be included in the
calculation of the drug quantity under the gquidelines. Har di n
proffered M. Courtney’s testinony. He stated that M. Courtney
woul d testify that bones are a toxic precipitate of nethanphetam ne
production and do not qualify as a m xture or substance contai ni ng

net hanphet am ne for purposes of U S.S.G 8§ 2D1.1.! Under the 1993

*'Unl ess ot herwi se specified, the weight of a controlled
substance set forth in the table refers to the entire wei ght of
any m xture or substance containing a detectable anmount of the
controll ed substance.” U S.S.G 8§ 2D1.1, note (A) (2003). The
comments to 8 2D1.1 provide, in relevant part,

“M xture or substance” as used in this guideline has
the sanme neaning as in 21 U S.C. § 841, except as
expressly provided. M xture or substance does not
include materials that nust be separated fromthe
controll ed substance before the controll ed substance
can be used. Exanples of such materials include the
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amendnent to U.S.S.G § 2D1.1, a material “that nust be separated
fromthe controll ed substance before the controlled substance can
be used” does not qualify as a mxture or substance under the
guideline. See US. S.G 8§ 2D1.1., cnt. n.1. Hardin argued that
bones are such a material, toxi c and unusabl e wi t h net hanphet am ne.
Al t hough the Governnent argued a mxture of bones and
met hanphet am ne should be included in the § 2Dl1.1 calculation,
Hardin countered that the anended guidelines did not support so
i ncl udi ng bones. Hardin identified an apparent conflict between a
non- precedential decision of the Fifth Grcuit, United States v.
Tubbs, 96 Fed. Appx. 257 (5th Gr. 2004) (unpublished), and a
deci sion of the Seventh Crcuit, United States v. Stewart, 361 F. 3d
373 (7th Cr. 2004). Based upon his interpretation of the anended
guidelines and what he identified as a circuit conflict on the
met hod of calculating the quantity of nethanphetam ne, Hardin
argued for the expert’s appointnent: (1) to retest the material in
gquestion to determ ne whether it contained an unuseable material;

(2) to testify to counter the governnent’s argunents about the

fiberglass in a cocaine/fiberglass bonded suitcase,
beeswax in a cocai ne/ beeswax statue, and waste water
froman illicit |aboratory used to manufacture a
control |l ed substance. If such material cannot readily
be separated fromthe m xture or substance that
appropriately is counted in the Drug Quantity Tabl e,
the court may use any reasonable nethod to approxi nate
the weight of the m xture or substance to be counted.

ld. at cnt. n.1.



nature of bones; (3) to advise defense counsel about cross-
exam nation of the governnent’s witness regarding the nature of
bones; and (4) to testify about nethanphetam ne production and the
resul ting separable waste, i.e., bones.

The district court did not conduct a hearing on Hardin' s 8§
3006A(e) notion for appoi ntnent of an expert. The court denied the
motion on August 25, 2004, providing no reasons for the
di sposition.?

Hardin al so submtted witten objections to the presentencing
report (“PSR’), which recommended a base offense |level of 26
because at least 50 grams but Iless than 200 grans of
net hanphetami ne were involved in the offense.® Hardin's tota
of fense level was 25, and in conbination with a crimnal history
category V, the applicable guideline range was 100 to 125 nont hs.
Hardin objected, in part, that the quantity of nethanphetam ne
attributed to hi mwas too high because it included 171.51 grans of

bones, an unusabl e byproduct of net hanphet am ne production. Hardin

2At oral argunent on appeal, counsel for the governnent
suggested that the district court relied, in part, onits
famliarity with the testinony of the expert to be appointed here
based upon a prior case before the sane district court and on its
famliarity with the nature of nethanphetam ne and bones based
upon the court’s docket. However, the record on appeal does not
denonstrate concl usively whether this suggestion is correct
because the district court gives no reason for its denial of
Hardin’s application for expert appointnent.

Two | evel s were added because the offense involved the
di scharge of a hazardous substance, and three |evels were
subtracted for acceptance of responsibility.
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al so objected to the application of the guidelines as ultra vires
the Sixth Anendnent under Blakely v. Wshington, 542 U S. 296
(2004) . *

On February 9, 2005, the sentencing proceedings were held
after the Suprene Court announced its opinion in United States v.
Booker, __US. _ , 125 S. Ct. 738, 160 L. Ed. 2d 621 (2005). In
overruling Hardin’s objection to the inclusion of bones in the drug
quantity calculation, the court stated, “[t]he witers of the
gui del i nes have provided that a material or substance containing a
det ect abl e anobunt of controlled substance should be counted and
that has been ruled to be the law by the Fifth Grcuit.” Wth this
ruling, the district court concl uded t he applicabl e gui deli ne range
was 100 to 125 nonths’ inprisonnent.

The district court subsequently sentenced Hardin, under the
advi sory sentenci ng schene applicable after Booker, to 72 nonths’
i mprisonment, 3 years’ supervised release, a fine of $1000, and a
$100 speci al assessnent. The district court gave no reason for its
departure fromthe guideline range, other than the advisory nature
of the guidelines, despite this Court’s directive that a sentence
out si de of the applicable guideline range requires an articul ation
of the reasons supporting the departure. See United States v.

Mares, 402 F.3d 511, 519 (5th Gr. 2005).

“Hardi n’s other objections are not relevant to the
di sposition of his instant appeal.
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DI SCUSSI ON

Hardin tinely appeals, arguing the district court erred in
denying his CJIA notion in the absence of a hearing and inproperly
i ncl udi ng bones in the drug quantity calculation under US. S.G 8§
201. 1.

| .

First, we nust address the applicable standard of review
Har di n argues that our reviewis de novo, pointing to | anguage from
Unites States v. Patterson, 724 F.2d 1128, 1130 (5th G r. 1984)
(stating “where the governnent's case rests heavily on a theory
nmost conpetently addressed by expert testinony, an indigent
def endant nust be afforded the opportunity to prepare and present
his defense to such a theory with the assi stance of his own expert
pursuant to section 3006A(e)”). In Patterson, the panel addressed
a question of law. the neaning of “pivotal evidence” under our
Circuit’s prior caselaw. 1d. (citing United States v. Theriault,
440 F.2d 713 (5th Cr. 1971)). Such a question of |aw required de
novo review. |d.

But here we do not address the neaning of a termused in the
Court’s caselaw treatnent of the CJA statute. |Instead, we address
Hardin’s challenge to the district court’s denial of his CJA notion
for expert appointnment. W have previously stated that review of
the district court’s denial of such a notion is reviewfor abuse of

discretion. United States v. Castro, 15 F.3d 417, 421 (5th Cir.



1994) (finding no abuse of discretion in the denial of a notion
under the CJA for psychol ogical exam nation); United States v.
Wllianms, 998 F.2d 258, 263 n.10 (5th Cr. 1993); United States v.
Wal born, 730 F.2d 192, 194 (5th G r. 1984). This Grcuit has al so
spoken of the standard in terns of case-by-case review of the
record. “Usual ly the appellate court will be reviewing a tria
court denial of a 8 3006A(e) notion in light of only the
information available to the trial court at the tine it acted on
the notion.” Theriault, 440 F.2d at 715 (addressing the definition
of a “necessary service’). Such a statenent is consistent with
review for abuse of discretion. W reject Hardin’ s argunent that
de novo review applies to the denial of a 8 3006A(e) notion.

Here, as before, we review the district court’s denial of
Hardin’s notion for expert appointnment under the CJA for abuse of
di scretion. See Castro, 15 F.3d at 421; WIllianms, 998 F.2d at 263
n.10; Wal born, 730 F.2d at 194. 1In so doing, we conclude on this
record that the court abused its discretion in denying Hardin's
request for expert appointnent.

1.

The CJA provides the procedure both for an indi gent defendant
to request expert appointnent and for the district court to resol ve
t he noti on.

Section 3006A(e) provides in relevant part,

Counsel for a person who is financially unable to obtain
expert . . . services necessary for adequate

8



representation nmay request them in an ex parte
application. Upon finding, after appropriate inquiry in
an ex parte proceeding, that the services are necessary
and that the personis financially unable to obtain them
the court . . . shall authorize counsel to obtain the
servi ces.

18 U.S.C. 8§ 3006A(e)(1) (2000 & Supp. 2005).
It is undisputed that Hardin was indigent and that he noved
properly under 8 3006A(e)(1l) for expert appointnent. Thus, the

district court should have granted the appointnent “after

appropriate inquiry in an ex parte proceeding” if Hardin
denonstrated the expert was “necessary for an adequate
representation.” See id.; WIllianms, 998 F.2d at 263. District

courts nust “grant the defendant the assistance of an i ndependent
expert under 8 3006A when necessary to respond to the governnent's
case against him where the governnent's case ‘rests heavily on a
t heory nost conpetently addressed by expert testinony.”” WIIians,
998 F. 2d at 263 (quoting United States v. Patterson, 724 F.2d 1128,
1130 (5th Cir. 1984)).

The primary issue before the district court at sentencing,
raised by Hardin’s CJA notion and his objections to the PSR was
t he enhancenent of his sentence on the basis of the inclusion of

bones in the attributable drug quantity.® In 1993, the Cuidelines

SHardin’s notion for expert appointnent satisfied the
requi renent that a defendant seeking appoi ntment of an expert
under the CJA nust “denonstrate with specificity” why the
services are necessary. See United States v. Gadison, 8 F.3d
186, 191 (5th G r. 1993). Hardin’s sentence differs
substantially dependi ng upon whet her bones are included in the
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were anmended to clarify that a “mxture or substance does not
include materials that nust be separated from the controlled
subst ance before the controll ed substance can be used.” U S. S G
8§ 2D1.1., cnt. n.1l; United States v. Towe, 26 F.3d 614, 617 (5th
Cr. 1994). Since the 1993 anendnent, this Crcuit has not
resolved in a published opinion whether bones satisfy the
CGuidelines’ definition of a mxture or substance, such that they
shoul d be included in the cal cul ati on of net hanphetam ne quantity.

However, this Court has considered, in the wake of the 1993
Amendnent, whet her bones m ght be included under U S. S.G § 2D1.1
as a m xture or substance in an unpublished opinion, United States
v. Tubbs, 96 Fed. Appx. 257 (5th Gr. 2004) (per curiam
(unpubl i shed), vacated, 125 S. C. 1054 (2005), opinion on renand,
133 Fed. Appx. 957 (5th CGr.) (per curiam (unpublished), cert.
denied, 126 S. C. 463 (2005). There, a panel of this Court
expl ai ned that “[b] ecause bones, a byproduct of the net hanphetam ne
manuf act uri ng process, can be injected by users w thout separating
t he net hanphetam ne, bones constitutes a mxture or substance
contai ning a detectabl e anount of nethanphetam ne for purposes of
the sentencing guidelines.” 1d. at 257. The factual basis for

this statenment was not provided. The substance referred to as

drug calculation as a m xture or substance under § 2D1.1
Hardi n’ s gui deline range was cal cul ated usi ng the anount of

met hanphet am ne found in five exhibits of m xtures, the content
of which is unclear fromthis record.
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“bones” in Tubbs may or may not be the sane kind of substance for
whi ch Hardin was held accountable in the present case. W sinply
cannot determne from the record presently before us, nor from
Tubbs, what is the factual nature of the substance called bones.
In any event, the Tubbs opinion upon which the Governnent relied
was vacated by the Suprene Court and as such provides no gui dance
to the disposition of the issues raised here.

Thus, Hardin’s objections raised prior to and at sentencing
presented a question of law that remains openin this Crcuit. 1In
addition to the legal question of quantity calculation under 8§
2D1.1, Hardin also disputed, on this record, the factual issue
regarding the content and nature of bones, irrespective of the
application of the guidelines. The Governnent submts that any
error in the denial of the notion or in the sentenci ng was harnl ess
because Hardin did not challenge the total anmount of bones as
incorrect. In so arguing, the Governnent relies on an unpublished
opinion fromthe Tenth Crcuit. United States v. G eathouse, No.
99- 3400, 2000 U.S. App. LEXIS 24489 (10th Cir. Sept. 29, 2000).
There, the defendant argued the court erred in cal culating his base
of fense level with m xture quantity rather than the | ower quantity
of pure nethanphetamne. |d. at *2. The Tenth G rcuit concluded
that the use of the larger m xture quantity was appropri ate because
the weight of the m xture was not in dispute, as the defendant had

failed to chall enge the weight of the mxture. |Id. at *7-*8. The
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court found no abuse of discretion where the defendant waived the
appoi ntnent of an expert by failing to nmake a tinely request for an
ex parte hearing and instead requesting appointnent in open court
at the time of sentencing. 1d. at *10. G eathouse, of course, has
no precedential value as an unpublished opinion and nore
inportantly to this appeal, does not inform the question whether
the court erred in failing to give an ex parte hearing on this
record where Hardin noved, in a tinely® and specific nmanner, for
expert appointnent on a disputed factual issue regarding the
primary i ssue to his sentence determ nation, that is, whether bones
are included under U S.S.G § 2D1.1

Qur holding in this case does not reach so broadly as to
require in all circunstances that a district court hold a hearing
on an ex parte application for appointnment under 8§ 3006A(e).
Nei ther the statute’ s plain |anguage nor our caselaw interpreting
it supports such a broad rule. See, e.g., Gadison, 8 F.3d at 191
(requiring a defendant “denonstrate with specificity” why the
requested services are necessary); United States v. Scott, 48 F. 3d
1389, 1395-96 (5th Gr. 1995) (refusing to construe a notion for
continuance, in which questions were raised related to expert
testinony, as a notion for appointnment because the defendant’s

request did not refer to either 8§ 3006A or the defendant’s

5The district court granted Hardin an extension of time in
which to file the § 3006A(e) notion. That decision is not
chal | enged here.
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i ndigence and did not primarily seek appointnent of an expert).
I nstead, the |anguage of the statute requires that the expert
services not be authorized in the absence of an “appropriate
inquiry in an ex parte proceeding” and two determ nations by the
court: that the services are necessary for an adequate defense and
that the defendant is financially unable to obtain those necessary
services. See 18 U S.C. § 3006A(e)(1).

On this record, however, the district court should have
permtted an ex parte proceeding on the notion for appointnent
because the indigent defendant presented an ex parte application
under 8 3006A(e) (1) specifically identifying as the disputed issue
whet her bones are “materials that nust be separated from the
control | ed substance” prior to use or whether “such m xture cannot
readily be separated fromthe m xture or substance.” See U.S. S G
§ 2D1.1, cnt. n.1. The resolution of this issue turns on questions
of both fact and | aw, the nature of bones and the interpretation of
§ 2D1.1, and is material because Hardin's applicable sentence
differs substantially dependant on the issue’s resolution. Onthis
record, and after an ex parte proceeding on the notion, the
district court should have granted M. Courtney’s appointnent as
necessary to Hardin's adequate defense, under 8 3006A(e)(1), to
informthe description and characterization of bones.

On this record we cannot determne what, if anything, the

court relied upon in denying expert appointnent, and the record
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does not confirmwhat is the factual nature of bones for purposes
of making the necessary 8§ 2D1.1 determ nati on.
L1,

Based on the foregoing, we determne that prior to Hardin's
resentencing, a hearing on the nature of bones is required. Only
upon such a record may the district court then address whet her the
material found at the scene of Hardin's apprehension should be
included as a mxture or substance under 8§ 2D1.1 or should be
excluded as a material that nust be separated prior to the use of
net hanphetam ne. See U.S.S.G § 2D1.1

Such proceedings are required before this Court can review
Hardin’s remaining challenge, that the court erred in including
bones in the attributable drug quantity under 8 2D1.1. As such, we
need not and cannot review, on this record, Hardin’s challenge to
the district court’s inclusion of the bones as a matter of law. W
state no opinion on the propriety of including bones within the
drug quantity calculation under U S S.G § 2D1.1

On remand and followng the district court’s hearing of
testinony on the nature of bones and anal ysis of the material under
8§ 2D1.1, a sentence within the correctly determ ned gui deline range
will be entitled to a strong presunption of reasonabl eness. Mares,
402 F. 3d at 519. Review of whether the guidelines are correctly
appl i ed — whet her bones are included under 8 2D1.1 — is de novo.

United States v. Villegas, 404 F.3d 355, 359 (5th Cr. 2005). 1In
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the event the district court resentences Hardin outside of the
appl i cabl e guideline range, then, as we have previously directed,
t he court

should carefully articulate the reasons [it] concludes

that the sentence [it] has selected is appropriate for

t hat defendant. These reasons shoul d be fact specific and

i ncl ude, for exanpl e, aggravating or mtigating

circunstances rel ating to personal characteristics of the

defendant, his offense conduct, his crimnal history,

rel evant conduct or other facts specific to the case at

hand which led the court to conclude that the sentence

inposed was fair and reasonable. Such reasons are

essential to permt this court to reviewthe sentence for
reasonabl eness as directed by Booker.

CONCLUSI ON

Based upon the foregoing, we vacate Hardin's sentence and
remand the case to the district court with instructions (1) to
appoint Hardin's chemcal expert and take testinony from such
expert as well as any rel evant expert tendered by the United States
for purposes of providing testinmony on the issue of the nature and
character of bones vis-a-vis nethanphetam ne production and
sentencing; (2) to determ ne the guideline range for sentencing in
i ght of any changes in the rel evant drug quantity necessitated by
the court’s findings based upon the expert testinony; (3) to
resentence Hardin; and (4) to provide reasons for any departure
from the calculated guideline range in conformance wth our
directive in Mares.

SENTENCE VACATED;, REMANDED W TH I NSTRUCTI ONS FOR RESENTENCI NG
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