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Appeals fromthe United States District Court
for the Northern District of Texas

Bef ore JONES, Chief Judge, and DeMOSS and OWAEN, Circuit Judges.
EDI TH H JONES, Chief Judge:

Two i nvestors in a Ponzi schenme were sued for fraudul ent
transfers because they received significantly nore funds fromthe
schene than they invested. Further, when granting sunmary judgnent
for the receiver of the entities involved in the schenme, the
district court gratuitously declared that the judgnents agai nst the
i nvestors woul d be nondi schargeabl e i n bankruptcy.

On appeal, the receiver concedes that the district
court’s premature ruling on nondi schargeability nust be vacated,
and we concur. Because the investors’ other challenges to the
judgnents are neritless, including the contention that they may not
be sued as transferees under the UNFORM FRAUDULENT TRANSFER ACT, we
AFFIRM the nonetary judgnents and VACATE the order declaring
nondi schargeability of the judgnents in bankruptcy.

| . PROCEDURAL BACKGROUND

In an underlying lawsuit styled SEC v. Res. Dev. Int’l,

Cv. No. 3:02-CVv-0605 (N.D. Tex.), the Securities and Exchange
Comm ssion (“SEC’) alleged that Janes Edwards, David Edwards, and
ot hers oper at ed Research Devel opnent International, LLC and rel ated

entities (collectively “RDI”) as a fraudul ent Ponzi schene. The



district court in Resource Developnent appointed a Receiver,

Law ence J. VWarfield, for RD
On June 28, 2002, the district court in Resource

Devel opnent aut hori zed t he Receiver to sue a nunber of individuals

and entities to recoup recei vership assets. Littlewobod and Johnson
were thus named as defendants in a case alleging, inter alia
clai ns under the UN FORM FRAUDULENT TRANSFER ACT (“UFTA").

Littl ewood was served on August 11, 2002. Hi s notions,
filed with counsel, to dismss the original conplaint and then the
Receiver’s First Amended Conpl aint, were denied. Littlewood filed
no answer to the Receiver’s First Amended Conpl aint, and he rai sed
no affirmative def enses ot her than those di sposed of in his notions
to dism ss. He responded to the Receiver’s discovery requests,
but, due to a lack of funds, soon allowed his counsel to w thdraw.

The Receiver noved for partial summary judgnent agai nst
Littl ewood on January 30, 2004. That sane day he served a copy of
the notion, the brief, and the supporting appendi x on Littl ewood
via regular mail at the address Littl ewood’ s counsel had indicated
as Littlewood' s | ast known residence. Littlewood never responded
to the Receiver’s notion and now asserts that he never received the
nmotion or any of the acconpanying docunentati on. Accepting the
Receiver’s notice of default, the district court granted a parti al
summary judgnent and certified it as final pursuant to FEDERAL RULE

oF CviL PROCEDURE 54( b).



Littl ewood obtai ned new counsel wthin days and sought
relief from the judgnment pursuant to FEDERAL RULE OF C VviL PROCEDURE
60(b). His supporting affidavit stated that he had a neritorious
defense to the Receiver’s clains, but he contested no fact other
than the anount he invested. The district court denied
Littl ewood s notion.

Johnson, like Littlewod, was sued for receiving
fraudul ent transfers. The Receiver’s notion for partial summary
j udgnent agai nst Johnson nmade four points: (1) The Receivership
Entities operated as fraudul ent Ponzi schenes, which were insol vent
fromtheir inception; (2) Johnson received fraudulent transfers in
bad faith; (3) Johnson received a net anount of $1,573,790.50 from
the Receivership Entities; and (4) “Facilitating” investnents in
the RDI Trading Programdid not provide any reasonably equival ent
value in exchange for the noney Johnson received. Johnson
contested summary judgnent asserting genuine issues of material
fact. The district court found to the contrary, granted the notion
for partial sunmary judgnent, and certified it as final.

Littlewood’ s and Johnson’s separate appeals have been
consolidated for adm nistrative conveni ence.

1. FACTUAL BACKGROUND

In 1999, sone fornmer business associates contacted

Littl ewood about an offshore trading program (RDI) paying returns

of at least four percent per nonth. Littlewod was told that the



i ncone was “manufactured by the governnent.” Littlewood initially
invested ten thousand dollars, and after receiving substanti al
returns, increased his investnent. Littlewood then furnished one
of the trading program facilitators with a list of business
contacts whom they could solicit. Littl ewood subsequently
contacted parties identified by the facilitator as interested, and
he participated in the solicitations. Littl ewood perforned no
other services for RDI, but during his involvenent with RDI, he
received returns far in excess of his investnents.

Johnson first becane acquainted with David and Janes
Edwards, two of RDI’'s principals, in the md-1990s when Johnson
i nvested in public payphone conpanies. Wile nost investors | ost
nmoney on the conpani es, Johnson received an extraordinarily high
return that he attributed to the Edwardses’ efforts. The Edwardses
subsequent|ly approached Johnson about investing in one of the
entities associated with the current Ponzi schenme, Pacific
International Limted Partnership (“PILP"), and at sone point in
1998, Johnson invested ten thousand dollars in PILP. Johnson
understood that PILP operated in conjunction with Dennel Finance,
Ltd. (“Dennel”) and Ben Cook, and that Dennel and Cook woul d put
his PILP investnent “into play.”

In March 1999, the SEC obtained an injunction against
Dennel and Cook and appoi nted Warfield as Receiver for Dennel and
more than thirty related entities. Wen Dennel was adjudicated a
Ponzi schene, the Edwardses began to offer RDI and PILP as new,
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i ndependent i nvestnents. Although Johnson apparently believed that
RDI was i ndependent of Dennel, he knew before he invested in RD
t hat : (1) The SEC placed Dennel in receivership; (2) RD was
of fered by the sane people who had operated PILP through Dennel
(3) RDI’s contracts were nearly identical tothe illegal Dennel and
PILP contracts; (4) each RD participant was required to open an
of fshore account for receipt of all conmssion transfers; and
(5 RDI was under investigation by the SEC

Despite the warni ng signs, Johnson continued to invest in
RDI and began to recruit other investors, activities for which he
recei ved substantial paynents from RDI. Because the RD Trading
Program never earned any legitimte incone, the “conm ssions” and
“earnings” received by Johnson were funds skimed from |ater
i nvestors’ paynents into the Ponzi schene.

[11. DI SCUSSI ON

Littlewood argues that the district court inproperly
denied himrelief under Rule 60(b), and both Littl ewood and Johnson
contend that the district court erred by granting summary judgnent.

A Littlewod s Rule 60(b) Mdtion

Littlewood argues that the district court abused its
discretion by not granting himRule 60(b) relief fromthe default
judgnent. He contends that he did not receive actual notice of the
summary judgnent proceedi ng and, as a neritorious defense, that he

was not a knowi ng participant in the alleged fraudul ent transfers



by other defendants. W review the district court’s denial of a

Rul e 60(b) notion for an abuse of discretion. Seven Elves, Inc. v.

Eskenazi, 635 F.2d 396, 402 (5th Cr. 1981). “[T]o overturn the
district court’s denial . . . it is not enough that a grant of the
motion mght have been permssible or warranted; rather, the
deci sion to deny the noti on nust have been sufficiently unwarranted

as to ambunt to an abuse of discretion.” Fackel man v. Bell, 564

F.2d 734, 736 (5th Gr. 1977). However, “where denial of relief

precl udes exam nation of the full nerits of the cause, even a

slight abuse may justify reversal.” Eskenazi, 635 F.2d at 402.
Under Rule 60(b)(1), a district court nmay grant relief

froma judgnent for “m stake, inadvertence, surprise, or excusable

neglect” on a notion nade within one year of the judgnent. FED.
R CGv. P. 60(b)(1). Pertinent to a notion for relief from a
default judgnent, courts are to consider: (1) the extent of

prejudice to the plaintiff; (2) the culpability of the defendant’s
conduct; and (3) the nerits of the defendant’s asserted defense.

Rogers v. Hartford Life & Accident Ins. Co., 167 F. 3d 933, 938 (5th

Cr. 1999). Additional factors may be considered by the court as
well, and “the decision of whether to grant relief under Rule
60(b) (1) falls within [the district court’s] sound discretion.”
Id. at 939.

The first factor weighs in favor of Littlewod, as a
grant of relief from judgnent would nerely require Warfield to
proceed to trial on his clains against Littlewood as in any other
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lawsuit. Concerning the second factor, Littlewood argues that he
was not cul pable for the default because he did not receive notice
of the notion for partial sunmary judgnent. It is undisputed,
however, that the Receiver served each of the critical summary
j udgnent docunents upon Littl ewood, by regular nmail, at the address
provided by Littlewood's counsel in his Mtion to Wthdraw!?
Mor eover, the clerk served the Final Judgnent on Littl ewood at the
sane address utilized by the Receiver, and that notice was received
by Littl ewood. Wth this evidence in the record, Littlewod is

presunmed to have received the Receiver’s pleadings. See Beck v.

Sonerset Techs., Inc., 882 F.2d 993, 996 (5th G r. 1989) (“Proof
that a letter properly directed was placed in a U S. Post office
mail receptacle creates a presunption that it reached its
destination in the usual tinme and was actually received by the
person to whom it was addressed.”). Apart from his self-serving
affidavit, Littlewod presented no evidence to rebut this
presunpti on. Therefore, the second factor favors the Receiver
Littlewood’ s attenpt to raise a neritorious defense is
al so unavailing. That he was nerely an investor in the RDI schene
and not a know ng participant in any fraudul ent conduct are not
relevant to his liability under UFTA. See Part B, infra. Further,

nothing in Littlewod s affidavit supporting his Rule 60(b) notion

! These docunents were: (1) the Receiver’s Notice of Motion for Parti al
Sumary Judgnent; (2) the Receiver’s Joint Subm ssion Motion for Partial Summary
Judgnent; and (3) the Receiver’'s Notice of Default Regarding Receiver’'s Mtion
for Partial Sunmary Judgnent.



negated that RDI operated as a fraudul ent Ponzi schene from which
Littlewood received profits. Littlewod also argues that he
invested nore in the RDI programand received | ess than the anounts
the Receiver calculated, but the Receiver’s docunentary evidence

and testinony contradict his assertions. See Lawence, 276 F. 3d at

197.

O fering additional factors to persuade, Littlewood
argues that he acted in good faith in the |litigation by
(1) continuing to participate in discovery after his initial
counsel wthdrew, (2) communicating with opposing counsel in an
effort to resolve the case amcably, (3) retaining counsel in
Texas shortly after he realized that the district court had entered
j udgnent against him and (4) instructing his new counsel to file
a Rule 60(b) notion within three weeks of the entry of the final
judgnent. This argunent, however, hurts his cause as nuch as it
hel ps him The record indicates that the Receiver’s counsel
offered settlenent terns to Littlewood and explicitly warned him
that if the settlenent offer was not accepted, the Receiver would
obtain a judgnent for the full anpbunt of Littlewood s liability.
Hence, even if Littlewood failed to receive the Receiver’'s Mtion
for Partial Summary Judgnent, Littlewood did nothing to nonitor the
status of the clains against him Hi s explanations do not justify

his failureto attend tothis lawsuit. Smth v. Al unax Extrusi ons

Inc., 868 F.2d 1469, 1471-72 (5th Cir. 1989) (“[T]he fact that a
litigant is personally uninformed as to the state of the nmatters
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before the court pertaining to his case is not sufficient to
constitute the excusable neglect warranting relief from sumary
j udgnent contenpl ated by Rule 60(b).”).

For these reasons, and because the district court’s
denial of Littlewod s Rule 60(b) notion did not preclude
exam nation of the nerits of the case, the court did not abuse its
di scretion.

B. Sunmmary Judgnent

Littl ewood and Johnson argue that the district court
erred by granting summary judgnent by default.? Sumrmary judgnent
is proper when “the pleadings, depositions, answers to interroga-
tories, and adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter of
law.” Fep. R Qv. P. 56(c). The burden is on the noving party to
show that “there is an absence of evidence to support the nonnoving

party's case.” Freeman v. Tex. Dep’'t of Cim Justice, 369 F. 3d

854, 860 (5th Gr. 2004) (citing Celotex Corp. v. Catrett, 477 U. S.

317, 325, 106 S. C. 2548, 2554 (1986)). Once the noving party

nmeets its initial burden, the nonnoving party “nust set forth

2 Appel I ants argue that the district court rendered a default judgnment
based solely on the pleadings. The record denobnstrates that the court granted
sunmary judgnent based on evidence, and not just on the pleadings, however.
Al t hough the order granting the Receiver’s notion for partial sumary judgnment
stated that the court had reviewed the pleadings to determne whether the
Appel I ants rai sed genui ne i ssues of material fact, the Order also referenced the
Receiver’'s notion, which was supported by excerpts from the Appellants’
deposi tions and di scovery responses, as well as the Receiver’s sworn decl arati on.
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specific facts showing that there is a genuine issue for trial.”
FEp. R CGv. P. 56(e). The nonnoving party, however, *“cannot
satisfy this burden with conclusory allegations, unsubstantiated
assertions, or only a scintilla of evidence.” Freenan, 369 F. 3d at
860 (citations omtted). W reviewthe district court’s granting
of summary judgnent de novo, applying the sane standard as the

district court. United States v. Lawence, 276 F.3d 193, 195 (5th

Cir. 2001).

Littl ewood and Johnson argue, and the Recei ver concedes,
that Washington state’s |aw concerning the UFTA, and not that of
Texas, should be applied in this case. Appellants further rely on
a Washington state fraudulent transfer case holding that a noney
j udgnent may only be awarded against a transferee if the transferee
know ngly accepted the property with anintent to assist the debtor
in evading the creditor and place the transferred assets beyond t he

creditor’s reach. Park Hll Corp. v. Sharp, 803 P.2d 326, 328

(Wash. . App. 1991). They overlook that in Eagle Pacific Ins.

Co. v. Christensen Motor Yacht Corp., 934 P.2d 715 (Wash. Ct. App.

1997), the court rejected Park H Il and decided that the plain
| anguage of the UFTA permts entry of judgnent even w thout proof
that the transferee knowi ngly accepted property and intended to
assi st the debtor in evading the creditor. See id. at 720.

In light of these split authorities, and because the
Suprene Court of Washington has not interpreted the provision of
the UFTA at issue in the instant case, we nust nake an “Erie guess”
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as to how Washi ngton would interpret the provision at issue. Mayo

v. Hartford Life Ins. Co., 354 F.3d 400, 406 (5th Gr. 2004).

Eagle Pacific, we “guess,” is nore consistent with the plain

reading of the text of the UFTA Additionally, Eagle Pacific’'s

interpretation is consistent with how Illinois’s version of the
UFTA, which mrrors Washington’s version, has been interpreted.

See Scholes v. Lehman, 56 F.3d 750, 757 (7th Gr. 1995)

(interpreting Illinois’s version of the UFTA). Further, this
provision of the UFTA (including the Texas version of the UFTA
relied on by the district court) is “virtually identical” to the
correspondi ng provision of the Bankruptcy Code, 11 U S. C. § 548,23
and cases interpreting that statute are consistent with the

interpretation arrived at in Eagle Pacific. See Ram rez Rodriguez

v. Dunson (In re Ramrez Rodriquez), 209 B.R 424 (Bankr. S.D. Tex.

1997); Cuthill v. Geenmark, LLC (Inre Wrld Vision Entnmit. Inc.),

275 B.R 641, 658 (Bankr. MD. Fla. 2002); In re Carrozzella &

Ri chardson, 286 B. R 480, 485-86 (Bankr. D. Conn. 2002). Thus, the
Park Hill interpretation of Washington’s version of the UFTAis an
outlier on which Appellants nmay not rely.

To recover the transfers from RD to Littlewod and
Johnson, the Receiver was required to denonstrate that Littl ewood

and Johnson received transfers fromRD that were nade with actual

8 See Scholes, 56 F.3d at 756; In re Agric. Research & Tech. G oup,
Inc., 916 F.2d 528, 535-36 (9th Cr. 1990).
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intent to defraud. WAsH. Rev. Cooe § 19.40.041(a)(1).* The Recei ver
satisfied his burden with evidence of Appellants’ receipts fromRD
and evidence that RDI was a Ponzi schene, which is, as a matter of

law, insolvent fromits inception. Cunninghamv. Brown, 265 U. S.

1, 7-8, 44 S. O. 424, 428 (1924). The Receiver’s proof that RD
operated as a Ponzi schene established the fraudul ent intent behind

transfers made by RDI. See Scholes, 56 F.3d at 757. Littl ewood and

Johnson could then preclude recovery by the Receiver by proving
that they had received the transfers in good faith and i n exchange
for reasonably equival ent val ue. See 8§ 19.40.081.° Appellants
contend that because they were not knowing participants in the
Ponzi schene, they cannot be held |iable under the WAshi ngton
version of the UFTA. As noted above, however, the transferees

knowi ng participation is irrelevant under the statute. See Eaqgle

4 WASH. Rev. Cooe § 19.40.041(a)(1):

(a) A transfer made or obligation incurred by a debtor is
fraudulent as to a creditor, whether the creditor's claim
arose before or after the transfer was nmade or the obligation
was incurred, if the debtor nmade the transfer or incurred the
obl i gation:

(1) Wth actual intent to hinder, delay, or defraud any
creditor of the debtor.

5 WAsH. Rev. Cope § 19. 40. 081:

(a) A transfer or obligation is not voidable under RCW
19.40.041(a) (1) against a person who took in good faith and
for a reasonably equival ent val ue or agai nst any subsequent
transferee or obligee.

(b) Except as otherwi se provided in this section, to the extent a
transfer is voidable in an action by a creditor under RCW
19.40.071(a) (1), the creditor may recover judgnment for the
val ue of the asset transferred, as adjusted under subsection
(c) of this section, or the anpbunt necessary to satisfy the
creditor's claim whichever is less. The judgnment may be
entered agai nst:

(1) The first transferee of the asset or the person
for whose benefit the transfer was made.
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Pacific, 934 P.2d at 720; Scholes, 56 F.3d at 759-60. The
Appel I ants’ i ndividual defenses to summary judgnent can be anal yzed
agai nst this background.

Littl ewood asserts that the Receiver’s evidence was not
based on personal know edge, was both hearsay and i nconpetent, and
therefore was inadm ssible for summary judgnment purposes under
Federal Rule of G vil Procedure 56. Littlewdod s assertions are
W thout nerit. First, the Receiver qualified as RD’'s record

custodian. See United States v. Jones, 554 F.2d 251, 252 (5th Cr

1977) . Second, he spent thousands of hours investigating RD’'s
banki ng transactions and establishing that RDI was a Ponzi schene.
The Receiver testified that he subpoenaed bank records from nore
t han one hundred seventy-five financial institutions and revi ewed
over thirty-two thousand banki ng transacti ons to unravel the Ponzi
schene. Third, the Receiver’s sworn declaration firmy established
that specific anbunts of Ponzi schene assets were transferred to
Littlewood and consisted of other investors’ noney rather than
| egiti mate earnings. Finally, Littlewod fails to specify any
statenment or docunent attached to the Receiver’s Declaration that
was inadm ssible.®

Wi | e t he Recei ver’s proof satisfied his burden under the

UFTA to recover the transfers, see WAsH. Rev. CopeE §8 19.40. 041(a) (1),

6 Littl ewood al so chal |l enges that he received net transfers from RDI
of $118, 655, the anpunt expressed in the judgment. The Receiver’s conservative
and well-supported conclusion took into account Littlewod' s only viable
conplaint. No genuine fact issue exists over the amount of transfer.
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Littl ewood failed to supply any conpetent evi dence that he recei ved
the transfers in exchange for reasonably equival ent val ue. See
§ 19.40.081.7 The district court did not err in granting sunmary
j udgnent for the Receiver.

Johnson first argues, conclusorily and wi thout offering
proof or challenging the Receiver’'s evidence, that RD was not
operated as a Ponzi schene. Conclusory allegations and unsubstan-
tiated assertions, however, are not conpetent summary judgnent
evi dence. Freeman, 369 F.3d at 860 (citations omtted). WMbreover,
contrary to his argunent, Johnson sought a deduction on his 2002
federal tax return related to casualty and theft. The deduction
requires the taxpayer to aver that his loss was the result of
“swindling, false pretenses, [or] any other formof guile.” See

Edwards v. Bronberg, 232 F.2d 107, 109-110 (5th Gr. 1956).

Johnson’s tax return constitutes a significant, albeit not
definitive, admssion that RD was operated in a fraudul ent
manner . 8

Johnson al so urges that, even if the Receiver satisfied
hi s burden, recovery should be precluded because Johnson received
the transfers fromRDI in good faith and i n exchange for reasonably

equi val ent val ue. See WAsH. Rev. Cooe 8§ 19.40.081. There is a strong

7 We assune arguendo that Littl ewood' s affidavit, attached to his Rule
60(b) notion, created a sufficient issue on his good faith.

8 Johnson’ s di sagreenent with the Receiver over the net anmount of RDI

funds he received is, like Littlefield s, unavailing and concl usory agai nst the
Recei ver’s conservative estimte.
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l'i kel i hood that Johnson cannot establish good faith under an

objective standard. Inre Agric. Research & Tech. G oup, Inc., 916

F.2d at 535-36 (in context of the UFTA, court exam nes what
transferee objectively knew or should have known in questions of

good faith); In re Sherman, 67 F.3d 1348, 1355 (8th Cr. 1995) (in

context of § 548 of the Bankruptcy Code, good faith is determ ned
by | ooki ng at what the transferee “objectively knew or shoul d have
known instead of exam ning the transferee’ s actual know edge from
a subjective standpoint”). Johnson’s failure to inquire about RD

nmore closely, in light of the abundant suspicious information he
possessed about the people, the schene, and the previ ous schenes,

rai ses serious questions about his good faith defense.

We need not draw a concl usi on on good faith, however, as
his defense would still fail because he did not receive the
transfers from RDI in exchange for reasonably equival ent val ue.
Johnson relies on his broker services to RD as reasonably
equi valent value for the transfers he received. The primry
consideration in analyzing the exchange of value for any transfer
is the degree to which the transferor’s net worth is preserved.

See Butler Aviation Int’l v. Wwyte, 6 F.3d 1119, 1127 (5th Cr.

1993). It takes cheek to contend that in exchange for the paynents
he received, the RDI Ponzi schene benefitted fromhis efforts to

extend the fraud by securing new investnents. See In re Ramrez

Rodri guez, 209 B.R at 434 (stating that “as a matter of |aw, the
Def endant gave no val ue to the debtors [Ponzi schene operators] for
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the conm ssions attri butable to i nvestnents made by ot hers pursuant

to the verbal agreenent with [the debtors]”); see also Randy v.

Edi son Wrldwide Capital (In re Randy), 189 B.R 425, 438-39

(Bankr. N.D. IIl. 1995) (as illegal services prem sed on illegal

contracts, broker services provided in furtherance of a Ponzi

schene do not provide reasonably equivalent value); Dcello v.

Jenkins (In re Int’l Loan Network, Inc.), 160 B.R 1, 16 (Bankr

D.D. C. 1993) (i nvestors who tal ked up Ponzi schene, even if they had
a contract, conferred no val ue since enforcing an illegal contract
exacerbates harm to defrauded creditors). This argunent is
unaccept abl e.

The evidence in this case denonstrated that RD did not
recei ve reasonably equivalent value from Johnson, and Johnson
failed to raise any genuine issue of material fact denonstrating
ot herwi se. Accordingly, the district court did not err in granting
summary judgnent for the Receiver.

V. CONCLUSI ON

For the reasons di scussed above, we AFFIRMthe judgnents

as to both Johnson and Littl ewood; we VACATE the order declaring

nondi schargeability of the judgnents in bankruptcy.
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