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PER CURI AM *
| . BACKGROUND

Peti ti oner-Appel | ant Courtney Ant hony Donal dson, a thirty-five
year-old citizen of Jamaica, entered the United States as a resi dent
alien on Septenber 20, 1984, at the age of fourteen. On April 20,
1989, Donal dson was indicted for possession of between five and

fifty pounds of marijuana in Chanbers County, Texas. The jury

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



returned a verdict of guilty on Novenber 13, 1990. On January 9,
1991, the court granted Appell ant deferred adj udi cation, placing him
on probation for ten years. Donal dson was di scharged fromprobation
on August 17, 1994.

On January 21, 1997, Appellant filed his first application for
naturalization. An inmm gration agent, however, determ ned that
Donal dson’s conviction both disqualified him from adm ssion to
citizenship and made hi m subject to renoval fromthe United States
as an alien convicted of a controll ed substance of fense. Appell ant
recei ved a Notice to Appear, which placed himin renoval proceedi ngs
based on his prior conviction. The Notice to Appear was |ater
anended to add as an additional ground for renoval that his
conviction was also an aggravated felony which occurred after
Novenber 29, 1990.

Wil e Donal dson sought to have the renoval proceedings

term nated pursuant to 8 CF. R § 239.2(f)!' in order to pursue his

'Title 8 CF.R 8§ 239.2(f) provided:
Term nation of renoval proceedi ngs by
i mm gration judge. An immgration
judge may term nate renoval proceedi ngs
to permt the alien to proceed to a
final hearing on a pending application
or petition for naturalization when the
alien has established prinma facie
eligibility for naturalization and the
matter involves exceptionally appealing
or humanitarian factors; in every other
case, the renoval hearing shall be
conpleted as pronptly as possible
notw t hst andi ng t he pendency of an
application for naturalization during
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request for i mredi ate naturalization, thelmmgration Naturalization
Service (“INS") opposed the notion. The INS argued that Appell ant
was unabl e to denonstrate prima facie eligibility for naturalization
under 8 C.F. R 8 239. 2(f) because his conviction rendered hi munabl e
to satisfy the requisite “good noral character” requirenent defined
by 8 CF.R 8 316.10(b)(1)(ii).? In addition, the governnent noved
to pretermt Donal dson’s application for a waiver pursuant to forner
section 212(c) of the Inmgration and Nationality Act (“INA").3

On April 24, 2002, the immgration judge (“1J”) denied
Appellant’s notion to termnate the renoval proceedings, finding
t hat Donal dson had failed to establish prinma facie eligibility for
naturalization because of his conviction that occurred after
Novenmber 29, 1990. The 1J denied the governnent’s notion to
pretermt, and later granted Donal dson’s application for relief

under section 212(c) of the INA which allowed Appellant to remain

any state of the proceedings.
8 CF.R § 239.2(f)(2001). Title 8 CF.R 8 239.2(f) is now
codi fied wthout substantive change at 8 CF. R § 1239. 2(f).

28 C.F.R 8§ 316.10(b)(1)(ii) provides that “[a]n applicant
shall be found to | ack good noral character, if the applicant has
been...[c]onvicted of an aggravated felony as defined in section
101(a) (43) [codified at 8 CF.R § 1101(a)(43)] of the Act on or
after Novenber 29, 1990.~

*Before the effective dates of the Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA’) and the |11 egal
| mm gration Reformand | mm grant Responsibility Act of 1996
(“I' RIRA"), section 212(c) of the Immgration and Nationality Act
of 1952 was interpreted to give the Attorney Ceneral broad
di scretion to waive deportation of resident aliens.
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in the United States as a legal resident. Although both parties
initially reserved their rights to appeal, they formally agreed t hat
i f Donal dson withdrew his appeal of the determ nation that he was
convi cted of a disqualifying fel ony, the governnent woul d not appeal
the grant of section 212(c) discretionary relief.

On Novenber 26, 2001, Donal dson filed a second application for
naturalization. On February 8, 2003, however, the exam ni ng officer
deni ed Donal dson’s application for citizenship because his January
9, 1991 conviction rendered him ineligible for naturalization.
After Appell ant exhausted his adm nistrative renedi es, he appeal ed
the denial of his application for naturalization to the district
court. Donaldson filed a notion for summary judgnent on Septenber
16, 2004. Respondent- Appel |l ee opposed Donal dson’s notion and fil ed
a cross-notion for summary judgnent. The nmagistrate judge, sitting
by agreenent of the parties, granted Respondent-Appellee’ s cross-
motion for summary judgnent. The Court held that res judicata
barred Appellant from relitigating the 1J' s 2002 finding that
Donal dson had failed to establish prima facie eligibility for
naturalization because of his 1991 conviction. Additionally, the
court found that even if res judicata were not applicable, a de novo
revi ew of Donal dson’s naturalization petition would|leadto the sane
result. Petitioner-Appellant now seeks review of the district
court’s granting of Respondent-Appellee’s Cross-Mtion for Summary

Judgnent .



1. STANDARD OF REVI EW

We reviewa district court's grant of sumrmary j udgnent de novo,
applying the sane standard as the district court. Shepherd .
Conptroll er of Pub. Accounts, 168 F.3d 871, 873 (5th Cr. 1999).

Pursuant to Federal Rule of G vil Procedure 56(c), summary
judgnent is proper when the “pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, showthat there is no genuine i ssue of materi al
fact and that the noving party is entitled to judgnent as a matter
of law.” FED. R CIV. P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322-23 (1986); Anderson v. Liberty Lobby, Inc., 477 U S. 242,
251-52 (1986). When nmaking its determ nation, the court nust draw
all justifiable inferences in favor of the nonnoving party.
Anderson, 477 U.S. at 255; WMatsushita Elec. Indus. Co. v. Zenith
Radi o Corp., 475 U. S. 574, 587-88 (1986); Bodenhei ner v. PPG I ndus.,
Inc., 5 F.3d 955, 956 (5th Gr. 1993).

To defeat a properly supported notion for summary judgnent, the
non- novant nust present nore than a nere scintilla of evidence.
Anderson, 477 U.S. at 251. Rather, a factual dispute precludes a
grant of sunmary judgnent if the evidence would permt a reasonable
jury to return a verdict for the nonnoving party. See Merritt-
Campbell, Inc. v. RxP Prods., Inc., 164 F.3d 957, 961 (5th Cr.

1999) .



111. DI SCUSSI ON

Appel  ant nakes three clainms. First, Donal dson asserts that
res judicata does not bar his clains because the 1J |acked the
statutory authority to determne prima facie eligibility for
nat ural i zati on. Second, he contends that his conviction is not
valid due to a |l egal error on the part of the state judge. Lastly,
he maintains that even if his conviction is deened valid, the date
of his conviction should be Novenber 3, 1990. We will consider each
claimin turn.

A. Res Judi cata Bars Appellant’s d ai ns

The district court properly determined that res judicata
precl udes Appellant fromrelitigating the 1J’'s 2002 finding that
Donal dson had failed to establish prima facie eligibility for
naturalization because of his 1991 conviction. Appellant argues,
however, that res judicata does not bar his clains because the IJ
| acked the statutory authority to determne prima facie eligibility
for naturalization. Specifically, Donal dson asserts that while the
IJ had jurisdiction over whether “exceptionally appealing or
humani tarian factors”* were involved in the case, a finding of prim
facie eligibility for naturalization nmust be nmade by the United
States Citizenship and | mm grati on Services. Accordingly, Appell ant
mai nt ai ns t hat because Congress specifically mandated aut hority over

naturalization exclusively to the Departnent of Honeland Security

*See 8 CF.R 8§ 239.2(f), supra.
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(formerly the INS), the issue of prima facie eligibility for
naturalization was never properly before the 1J. See 8 U S.C. 8§
1446(b) &(d). Stated another way, Appel |l ant argues that al though t he
immgration judge decided the issue, because he did not have
jurisdiction over the issue, res judicata does not bar Appell ant
fromlitigating the issue here.

The canon of res judicata enconpasses two separate, but
interrelated doctrines: 1) true res judicata or claim preclusion;
and 2) collateral estoppel or issue preclusion. Test Masters Educ.
Servs., Inc. v. Singh, 428 F.3d 559, 571 (5th Cr. 2005). Wile
claim preclusion “bars the litigation of clains that either have
been Ilitigated or should have been raised in an earlier
suit,...[c]ollateral estoppel precludes a party fromlitigating an
issue already raised in an earlier action between the sane parties
only if: (1) the issue at stake is identical to the one invol ved
inthe earlier action; (2) the issue was actually litigated in the
prior action; and (3) the determ nation of the issue in the prior
action was a necessary part of the judgnent in that action.” 1d.
at 571, 572.

Here, Appellant is collaterally estopped fromrelitigating the
i ssue of whether he is prim facie eligible for naturalization
Pursuant to 8 CF.R 8§ 239.2(f), the 1J, properly found that
Appellant failed to establish prinma facie eligibility for

naturalization because he failed to submt the affirmative



communi cation fromthe I NS supporting his eligibility. Infact, the
Servi ce opposed Donal dson’s request for naturalization. The issue
presently at stake is identical to the one decided by the IJ in
2002. Moreover, the issue was properly before the | J because it was
integral to the determnation of whether the |J could term nate
renmoval proceedings. Hence, the district court properly granted
Respondent - Appel | ee’ s Cross-Motion for Sumrary Judgnent because t he
doctrine of col | ateral est oppel precluded Donal dson from
relitigating the 1J's 2002 finding that Appellant had failed to
establish prinma facie eligibility for naturalization because of his
1991 convi cti on.

B. Appellant’s Conviction Is Valid

Next, Donal dson clains that his conviction is not valid due to
a legal error onthe part of the state judge. Appellant argues that
because he was convicted by a jury for possession of marijuana but
did not plead guilty to the charge, the state judge, in violation
of Texas law, offered himdeferred adjudication.?®

First, we do not allow the review of inmgration proceedi ngs

to be used as a forum for attacks on related convictions. See

Zinnanti v. INS 930 F.2d 432, 434-35 (5th Gr. 1991). Mor e

®Section 5(a) of article 42.12 of the Texas Code of Crininal
Procedure provides that a “judge nay, after receiving a plea of
guilty or plea of nolo contendere, hearing the evidence, and
finding that it substantiates the defendant's guilt, defer
further proceedings wthout entering an adjudication of guilt,
and pl ace the defendant on community supervision.” Tex. CooE CR'M
Proc. ANN. art. 42.12 85(a)(enphasis added).
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inportantly, federal |law, not state |aw, determ nes whether or not
Appel I ant has been “convicted” for purposes of the INA. See Mosa
v. INS, 171 F. 3d 994, 1006 (5th G r. 1999); Yazdchi v. INS, 878 F.2d
166, 167 (5th GCr. 1989). Congress added a definition of
“conviction” tothe INAiIn Section 322(a) of thelllegal I mmgration
Reform and Immgrant Responsibility Act of 1996 (“IIRIRA").°®
Section 322(a) states:

The term*®convi ction” nmeans, w th respect

to an alien, a formal judgnent of quilt

of the alien entered by the court or, if

adj udi cation of guilt has been w thheld,

wher e- -

(i) a judge or jury has found the alien

guilty or the alien has entered a pl ea of

guilty or nolo contendere or has admtted

sufficient facts to warrant a findi ng of

guilt, and

(ii) the judge has ordered sone form of

puni shnment, penalty, or restraint on the
alien's liberty to be inposed.

8 U.S.C. § 1101(a)(48).

Qur case | aw provi des that deferred adjudications in Texas are
“convictions” for immgration purposes. Mosa v. INS, 171 F.3d at
1006. Moreover, the two elenents of section 322(a) have been net:

a jury found Donal dson guilty and Appel |l ant was sentenced to a ten-

® The definition is codified at 8 U.S.C. § 1101(a)(48). The
definition applies retroactively to deferred adjudications
entered prior to IIRIRA" s enactnent. Madriz-Al varado v.
Ashcroft, 383 F.3d 321, 334 (5th Gr. 2004).
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year term of deferred adjudication probation.”’

C. Appel | ant was convicted on January 9, 1991

Because both of the statutory requirenents were not nmet until
January 9, 1991, this court agrees with the district court that
Appel  ant was not officially convicted under the terns of section
322(a) until January 9, 1991. Consequently, this Court concl udes
that Appellant’s disqualifying conviction renders him unable to
denonstrate the requisite “good noral character” necessary for
naturalization. Hence, the district court properly granted sunmary
j udgnent for the Respondent- Appell ee.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s

granti ng of Respondent - Appel |l ee’ s Cross-Motion for Summary Judgnent .

AFFI RVED.

"A fixed termof probation constitutes punishnment. See
Hicks ex rel. Feiock v. Feiock, 485 U S. 624, 640 n.11 (1988).
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