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PER CURI AM !

Glberto Sierra-Garcia appeals his sentences follow ng
two guilty pleas and convictions for illegal reentry after
deportation in violation of 8 U S.C. 8§ 1326 and fraudul ently
securing social security paynents in violation of 42 U.S. C
8§ 408(a)(4). In a notion to dismss, the Governnment argues
that Sierra-Garcia s appeal is precluded by an appellate

wai ver provision in his plea agreenent, and alternatively

! Pursuant to 5THCIR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH CI R
R 47.5. 4.



that the argunents are neritless and we should sunmarily

affirmthe sentences.

Sierra-Garcia was charged with the crines in two
separate indictnents. He was first charged with and pl eaded
guilty to the illegal reentry in case nunber B-04-281. H's
guilty plea was not pursuant to any plea agreenent. Sierra-
Garcia was then later charged with social security fraud in
case nunber B-04-390-S1. Hs guilty plea in that case was
pursuant to a plea agreenent containing an appell ate waiver
provi sion. The cases were then consolidated for sentencing.
The district court sentenced Sierra-Garcia to sentences of
30 nonths in prison on both cases to run concurrently,
followed by a three-year supervised release term on both
cases to run concurrently. One condition of Sierra-Garcia’s
supervi sed release is that he cooperate with the collection

of a DNA sanple pursuant to 18 U S. C. 3583(d).

For the first tinme on appeal, Sierra-Garcia raises two
chal l enges to his sentences. Wth respect to his illega
reentry sentence, he argues that the sentenci ng enhancenent
provisions of 8 US. C 8§ 1326(b) are wunconstitutional.
Because Sierra-Garcia’s gquilty plea on the illegal reentry
charge was entered without a plea agreenent, there is no

applicable appellate waiver provision. Al t hough the



Gover nnment argues that consolidation of the two cases should
expand the scope of the appellate waiver to cover both
convictions and sentences, the plea agreenent plainly
applies only to case nunber B-04-390-Sl1, the social security
fraud case. As Sierra-Garcia concedes in his brief,

however, his first argunent is foreclosed by Al nendarez-

Torres v. United States, 523 U S. 224 (1998).

Wth respect to both sentences, Sierra-Garcia argues
that the supervised release condition that he cooperate in
collection of a DNA sanple violates the Ex Post Facto O ause
or general principles against retroactivity because his
of fense and guilty plea preceded the anended DNA Act, which
aut hori zed the condition. The Governnent argues that this
argunent is subject to the appellate waiver at |east for
purposes of Sierra-Garcia s sentence for social security
f raud. Sierra-Garcia argues that the condition s
functionally equivalent to a sentence which exceeds the
statutory maximum an argunent that is not waived by the

pl ea agreenent.

Whet her Sierra-Garcia has waived this argunent or not,
however, this court is without jurisdiction to entertain his
ar gunent . This court recently rejected an identica

chal l enge, finding that inposition of DNA sanple collection



was “not a part of appellants’ sentence, but is rather a
prison condition that nust be chall enged through a separate
civil action after exhaustion of admnistrative renedies.”

See United States v. Riascos-Cuenu, --- F.3d ---, 2005 W

2660032, *1-2 (5th Cr. GQct. 19, 2005 (quoting United

States v. Carmichael, 343 F.3d 756, 761 (5th Gr. 2003),

cert. denied, 540 U S. 1136 (2004)). We therefore DI SM SS

t he appeal of the order requiring Defendant’s cooperation in
the collection of a DNA sanple for |ack of jurisdiction, and
we AFFIRM the remainder of the sentence inposed by the

district court.

JUDGVENT AFFI RVED; APPEAL DI SM SSED | N PART.



