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PER CURI AM !

The defendant, Christopher Bail ey, appeals his conviction and
sentence for commtting cruelty to a juvenile at a place under the
exclusive jurisdiction of the United States, in violation of 18

U.S.C 88 7(3) and 13, incorporating La. Rev. Stat. § 14:93. M.

I Pursuant to 5" QR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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Bai |l ey argues that the evidence was insufficient to support the
jury’s findings that the crine was commtted withing the confines
of Barksdale A r Force Base, a place under the exclusive
jurisdiction of the United States, and that M. Bailey was the
perpetrator of the crime. M. Bailey also argues that the district
court’s inposition of the maxi num statutory sentence, 120 nonths,
was unreasonabl e. W find none of M. Bailey's argunents
convincing and affirmhis conviction and sentence.
Backgr ound

In Novenber and Decenber of 2001, the defendant-appell ant,
Chri stopher Bailey, and his wife, Robin Bailey, lived with their
infant son, P. B., on Barksdale Air Force Base near Shreveport,
Loui siana. Robin, an active duty senior airman, worked nights on
the base. Christopher, unenployed, stayed at honme and cared for
the baby, P.B.. The Baileys did not enploy any child care worker,
daycare, or babysitter, or have any relative care for the infant
during this period.

On Decenber 14, 2001, at about 2:00 a.m, Christopher called
his wife fromtheir hone on the base and told her that the baby’s
“l'eft arm noved where it shouldn’'t nove.” She imediately |eft
work and the two took the baby to the energency roomof a civilian
hospital in Shreveport, Louisiana. The energency room doctor
testified that Robin Bailey told himthat the infant had not been

using his left armfor tw days. She also told the doctor that



when she canme honme at about 5:30 a.m on Decenber 13, 2001, “she
noticed that the infant was favoring his arm and when she picked
hi mup, he would cry and he was nore irritable.” |In addition, she
had observed that he had swi tched which fist or thunb he sucked,
fromleft to right hands, and noticed before |eaving for work on
the 13th that he was guarding his left arm The baby had no
brui ses or external signs of injury or physical abuse, but appeared
t o experience pain when the doctor “pal pated or pressed on the area
of his upper arm” The baby was slightly I ess than two nont hs ol d.
At this point in the enmergency roomvisit, neither parent offered
an explanation for the pain nor described any traumati c happeni ng
af fecting the baby.

Dr. Bounds, the energency room doctor, ordered x-rays of the
armto help determ ne the cause of the pain. The x-rays reveal ed
a fracture of the left hunerus, a bone in the upper arm The
fracture was described as “acute,” neaning recent, “displaced”
meani ng the two parts of the bone had noved apart, and painful.
Further x-rays reveal ed another fracture, this one in the right
ul na, one of two |ong bones between the wist and el bow. Thi s
fracture was non-di spl aced.

Dr. Bounds suspected abuse because two fractures are unusua
in an eight-week-old child. The doctor called hospital security,
as a precaution, and went to talk with the Baileys. The energency

roomnur se descri bed Robin Bail ey’ s behavi or and concern as nor nal



she offered only one possibl e explanation, that perhaps the baby’s
bl anket had been wrapped too tight.? |In contrast, the energency
room nurse described Christopher Bailey's offered the initial
expl anation that he had roll ed over on the baby accidentally while
the two were napping on the couch four days earlier. He then
of fered several other explanations to investigators as follows: *
Maybe that he m ght have dropped or al nost dropped the [P.B.] and
caught him by his arm when he was playing. Maybe he sli pped
t hrough his arns and he grabbed himby his arm” He also told an
i nvestigator that he may have pulled the child too hard to get him
out of a car seat. Christopher told the investigators that “[P.B.]
had been favoring his left armand crying nore than normal for 2-3
days.”

The energency room doctor was required to report suspected
abuse and notified both state and Air Force officials. The Ar
Force and Louisiana Social Services sent investigators to the
energency room that norning. The investigators interviewed the
Bai |l eys and the state took the infant into protective custody.

Later in the investigation the governnent |earned that the
Bai | eys had taken the infant to the pediatric clinic on the Base in
Novenber because of what |ooked like a rash on his face and a
scratch on his eye. P.B. was then about a nonth old. The nurse

practitioner who saw the baby that day also testified at trial

2 Expert nedical witnesses testified at trial that this
coul d not have caused the baby’s injuries.
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She testified that the rash on the baby’ s face was “petechia” which
she described as small bruises under the skin caused by trauma, or
by coughing or vomting. The Baileys told her that the baby had
not been either coughing or vomting. The nurse practitioner also
noticed a “petechial rash in a linear patter on the arm’”
Chri stopher told her that the baby had rolled off the couch. The
nurse practitioner thought this was odd because one-nonth-old
babies are not physically capable of rolling over. She al so
observed that whil e Robin was appropriately concerned, Christopher
was increasingly nervous as she asked nore questions.

The nurse practitioner ordered a full skeletal x-ray. Wile
not hi ng was detected at the tinme, during the investigation expert
exam nation of those x-rays reveal ed sonet hing cal |l ed a net aphyseal
fracture in the infant’s right radius, which is the other | ong bone
bet ween the el bow and the wist. This fracture was described at
trial as foll ows:

It’'s a fracture that is seen only in patients 18 nonths

and younger. It occurs at the ends of the bone, where

the bone is still growing. The bones growin | ength from

the ends. And this Fracture occurs transversely across

this weak bone. And it can be a very, very subtle

fracture. It can be over |ooked w thout any problem
Dr. Boos, an expert in child abuse, testified that P.B.’s
met aphyseal was a cl assic netaphyseal fracture and further that:

The classic netaphyseal fracture has been called the

radiological finding that is nost strongly associated
W th abuse, neaning there is no other thing you can find

in an x-ray that presents stronger evidence -- no other
single thing that you can find on an x-ray that presents
stronger evidence of child abuse. The acci dent al



fracture of this type is barely ever seen.

Dr. Boos testified that this type of fracture is usually caused if
t he bones are “shaken or whipped side to side.” He also testified
that at his age, P.B. was incapable inflicting this injury on
hi nsel f.

In addition to the testinony about the cause of the injuries
to P.B., Dr. Boos also testified about the Bail eys delay i n seeking
treatnent. He testified that the x-rays taken on Decenber 14, 2001
revealed that the fractures in both arns had occurred sone tine
prior to Decenber 14. He stated that he was concerned about the
delay in seeking treatnent because “whenever there is a delay in
care seeking for an injury as severe as this, as painful as this,
then we would worry why soneone is not bringing the child in, and
wth, that, worry about child abuse.” He testified:

Now, | woul d hope that any parent who has a child, a very

young child, not quite two nonths, who stops using one

extremty and has a change in tenperanent toward

irritability would go to see the doctor. Certainly a

parent who knew that onset imediately after a trauma

event woul d be on even greater notice to do so.
As di scussed above, the Baileys told the Energency Room doct or and
investigators that they noticed at |east sone of P.B.’s synptons
two days before they brought him to the hospital or sought any
medi cal attention

During the trial the defense raised the possibility that P.B

had a condition called osteogenesis inperfecta, “brittle bone”



di sease. P.B.’s little brother had been evaluated for that
condition and the results had been equivocal. If P.B.’s little
brot her has the condition, which is genetic, there is a 50 percent
chance that P.B. has it as well. The radi ol ogi st who exam ned
P.B.’s x-rays at the hospital in Septenber testified that his bones
| ooked normal for a two-nonth-old, except for the fractures. Dr.
Boos testified that P.B. did not have the characteristics of
children with osteogenesis inperfecta (blue sclera, short for his
age, etc.).

An expert for the defense, Dr. Harol d Chen, chief of perinatal
genetics at the Louisiana Health Science Center in Shreveport,
Loui siana, testified about the different types of osteogenesis
i nperfecta including Type IV, a mlder formof the disease, which
was once considered rare but now is “one of the npbst comon
variable forns.” He testified that a child with Type IV woul d not
necessarily have blue sclera or be abnormally short. He, however,
testified that he could not reach a conclusion about whether P.B
suffers from osteogenesis inperfecta of any type.

Dr. Boos admitted that if a child sustained fractures in a
presumably safe environnent it “would suggest that his bones are
more fragile.” However, P.B.’s foster nother, who has had cust ody
beginning in May of 2003, testified that since he had been in her
custody P.B. had not suffered any broken bones or other nedica

probl enms. She testified that she did not take any “special care”



with P.B. and that he engaged in usual activities for a child his
age.

At the conclusion of the trial the jury convicted Chri stopher
Bail ey and acquitted his wife. At sentencing, the district court
applied the, then mandatory, federal sentencing guidelines. The
court used U S S .G 8§ 2A2.2, the guideline range for aggravated
assault, finding it to be the nobst anal ogous guideline. The
district court then upwardly departed fromthat range pursuant to
U S S G § 5K2. 21.

The court’s upward departure was based on uncharged conduct
di scussed in the Pre-Sentence Report. Following the injury to P.B.
and his renoval fromhis parents’ custody, the state of Louisiana
awar ded custody to his paternal grandnother, who lived in Col orado
Springs, Col orado. Upon being discharged fromthe Air Force in
2002, Robin Bailey, together with her husband, noved to Col orado.
The Baileys lived with P.B. and his grandnother. |n February 2003,
they had a second child, A B.. On May 24, 2003, the Bail eys brought
A.B. to an energency room in Colorado. X-rays revealed 20
fractures, including fractures to the femur, tibia, left ulna and
ribs. The fractures were in different states of healing. The
doctors also noted bruising to the infant’s head and cheek.

When asked for an explanation, Robin Bailey told the doctors
that P.B. had osteogenesis inperfecta, even though physicians had

already ruled it out as the cause of P.B.’s injuries, and opined



that it could be the cause of A B.’s injuries as well. The
attendi ng physician found that the injuries were non-accidental,
and thus, inconsistent with osteogenesis inperfecta. As noted at
trial, testing of A B for the disease was equivocal. The
sentencing judge noted that A B. had suffered no further injury
once renoved fromhis parent’s care.

In addition, Christopher told the doctor that on the norning
of May 24, at about 10:00 a.m, he noticed that A B.’s | eg appeared
to be dislocated, but he and his wfe left the baby with his
grandnot her in order to go house hunting and did not seek nedi cal
care until taking the child to the hospital at 5:00 p.m A B. was
renmoved fromhis parent’s custody.

At sentencing the defendant argued that this uncharged crine
or crinme had not been proven at trial, but offered no further
evi dence attenpting to disprove the facts as reported in the PSR
The court sentenced Christopher to the statutory maxinmum 120
months inprisonnment, to be followed by three years supervised
release. As noted above, M. Bailey appeals both his conviction
and his sentence.

Anal ysi s

Convi cti on

M. Bailey clains that the jury was presented wth
i nsufficient evidence to support his conviction. He contends that

t he governnent did not prove that the offense occurred in a place



under the exclusive jurisdiction of the United States, in this case
Bar ksdale Air Force Base, as required by the Assimlative Crines
Act, 18 U S.C. 88 7(3) and 13. He also argues that there was
i nsufficient evidence to support the jury’s finding that he was the
perpetrator of any alleged cruelty to a juvenile, including (1)
that his acquitted wife was equally likely to be the perpetrator,
(2) that there was insufficient proof of cruelty or abuse, (3) that
there was insufficient proof that the child suffered unjustifiable
pain or suffering, and (4) that there was insufficient proof that
he intentionally or negligently failed to seek tinely nedical care
for the child. W are unconvinced by any, and all, of M. Bailey’'s
argunents and, therefore, affirmhis conviction.
St andard of Revi ew

The defendant noved for acquittal follow ng the governnent’s
case-in-chief and at the close of all of the evidence, therefore,
in reviewing the sufficiency of the evidence this court reviews
denial of the notion for judgnent of acquittal de novo. United
States v. Geer, 137 F.3d 247, 249 (5th Cr. 1998). To do so, the
court determ nes whether, viewing all of the evidence in the |ight
nmost favorable to the governnent, a rational trier of fact could
have found that the elenents of the offense were proven beyond a
reasonabl e doubt. Jackson v. Virginia, 443 U S. 307, 319 (1979);
United States v. Lopez, 74 F.3d 575, 577 (5th Gr. 1996); United

States v. Meyers, 104 F.3d 76, 78 (5th G r. 1997). “Direct and
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circunstantial evidence are given equal weight, and the evidence
need not exclude every hypothesis of innocence.” United States v.
Dien Duc Huynh, 246 F.3d 734, 742 (5th Cr. 2001)(citation and
internal quotation marks omtted.)
Sufficiency of the Evidence

First, M. Bailey argues that there was insufficient evidence
to prove that the all eged offense occurred withing the confines of
Barksdale Air Force Base. M. Bailey assunes w thout discussion
t hat the governnent nust prove this ‘jurisdictional’ el enent beyond
a reasonabl e doubt. The governnent, however, points out United
States v. Bell, a Fifth Grcuit case from 1993 that has never been
directly overruled. 993 F.2d 427 (5th Cr. 1993). Bell held that
the preponderance of the -evidence standard applies to the
“exclusive or concurrent jurisdiction” elenment of the federal
Assimlative Crinmes Act. |d. at 429; 18 U.S.C. 813. This hol ding,
as the governnent admts, has been questioned by a subsequent panel
United States v. Perrien, 274 F.3d 936, 939 n. 1 (5th Cr. 2001).
We share the Perrien court’s concerns and | i kew se note the Suprene
Court’ s di scussions of the right to proof beyond a reasonabl e doubt
af forded by the Due Process C ause and the Sixth Anendnent. See
Apprendi v. New Jersey, 530 U S. 466, 476 (2000); In re Wnshinp,
397 U S. 358, 364 (“[We explicitly hold that the Due Process
Cl ause protects the accused agai nst conviction except upon proof

beyond a reasonabl e doubt of every fact necessary to constitute the
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crimte with which he is charged.”); United States v. Gaudin, 515
U S. 506 (1995); Patterson v. New York, 432 U.S. 197 (1977). Again,
however, we need not resolve the issue because we find that the
governnment met the higher of the two burdens of proof.® There was
sufficient evidence for the jury to find beyond a reasonabl e doubt
that the alleged crine was conmtted on Barksdale Air Force Base.

M. Bailey argues that the governnent case wth respect to the
actual situs of the crinme was circunstantial. M. Bailey admts
that the governnent proved that he, and his wife and infant son,
lived on the base during the relevant tinme period, Novenber and
Decenber 2001. Hs brief also admts that at the tinme of the
alleged crines his wife worked on the base and that he was
unenpl oyed and the sole care giver during the tines that his spouse
was at work, generally between 9:00 p.m and 5:00 a.m It is
reasonable for the jury to infer that a two-nonth-old baby and his
fat her woul d be at hone between 9:00 p.m and 5:00 a.m M. Bailey
argues that the governnent produced no eyew tnesses placing the
crime on the base. It would be extrenely unlikely for a parent to
shake an i nfant, the kind of conduct, doctors testified, that would
cause the kind of injuries suffered by P.B., in the presence of
W tnesses, making it reasonable for the jury to infer that such

conduct occurred inside the home. See Perrien, 274 F.3d at 940.

3 The jury was instructed to base its finding on this
el ement using a beyond a reasonabl e doubt standard.
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The defendant’s own statenents about when he noticed that the child
was not using his armand crying also support a jury finding that
the defendant was crimnally negligent in failing to seek nedi cal
care for his child while present on the mlitary post.

Second, M. Bailey clains that there was i nsufficient evidence
to prove that he, and not his acquitted co-defendant wife, was the
perpetrator of the abuse. He argues that the evidence gave equal
or nearly equal support to a theory of guilt or a theory of
i nnocence, apparently referencing United States v. Lopez, which
hel d that the court should reverse a conviction where the evidence
“gives equal or nearly equal circunstantial support to a theory of
guilt and a theory of innocence.” 74 F.3d at 577. M. Bailey
suggests that he was convicted while his wife was acquitted because
of alleged cultural stereotypes holding that *“stay-at-hone
fathers,” or nmen, in general, are nore likely to be violent than
“wor king nothers,” or wonen, in general. He argues that the jury
sinply had to pick one of the parents, and they picked him

We disagree, there are several things in the record that
render the evidence unequal in its support of paternal and naternal
alternative theories of gquilt. M. Bailey was the parent with sole
physi cal custody of the child for long periods of tine. I n
addition, the pediatric nurse practitioner testified that when both
parents brought P.B. into the clinic to have his eye and rash

exam ned, Robin Bailey behaved |like a normal nother in the
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situation, while Christopher grewincreasingly nervous as she asked
nmor e questi ons about the cause of the infant’s condition. Further,
Ms. Bailey offered only one possi bl e explanation for the fractures
to P.B.”’s arns. In contrast, Christopher Bail ey nmade inconsi stent
statenents to the doctor and i nvestigators. “The evidence does not
need to excl ude every reasonabl e hypot hesis of innocence; the jury
is free to choose anobng reasonable interpretations of the
evidence.” Perrien, 274 F.3d at 939-940 (citations omtted). The
jury in this case has done so.

M. Bailey al so contends that the governnent failed to present
sufficient evidence to prove the unjustifiable pain or suffering
el ement of the incorporated Loui siana Cruelty to Juveniles statute.
The defendant’s appears to argue both that the infant was not in
pain or suffering and that any pain or suffering was not
unjustified as nedical care was tinely sought. Commpbn sense and
the x-rays presented to the jury alone make the argunent that the
child was not in pain alnost ridiculous. The x-rays together with
the parents’ statenents that the child was not using his arm
guarding his arm and crying nore than usual, and the expert
testinony of three doctors that a fracture like the one in the
infant’s | eft armwoul d be pai nful, are certainly enough to support

a jury verdict as to this issue.*

4 The defendant notes that no pain nedication was
adm nistered in the energency roomand that at the tinme the
i nfant was brought in the child was not crying or outwardly
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As for the argunent that the pain and suffering were not
unjustifiabl e because the Bail eys brought the child to the hospital
inatinely fashion, we note that the cause of the injuries is also
relevant to the unjustified nature of the pain. In any event, the
parents’ testinony indicates that they noticed that the baby was
not using his arm guarding it, and crying nore than ususal for two
to three days. One doctor placed the fractures as happening
anytine between imedi ately before the x-rays to two or three days
earlier. Another expert testified that the fractures of the ul na
and hunerus had |ikely occurred sone tine prior to Decenber 14, the
day the baby was brought to the energency room He expl ai ned that
the x-rays supported this finding because generally a few days
after the fracture, the fracture line on a x-ray is wi dened as the
body cl eans up the bone fragnents and begins to heal. In the x-rays
of P.B. taken on Decenber 14 the fracture Iine on his hunmerus was
“quite wde.” In conbination, the history provided by the parents
and the x-rays provide sufficient evidence for the jury to find
beyond a reasonabl e doubt that the pain and/or suffering of P.B.
caused by the delay in treatnent was unjustified.

Sent ence

The def endant was sentenced on October 28, 2004, before the

exhi biting signs of distress. The nedical significance of the
absence of the adm nistration of pain nedication was not
explained at trial, nor was the |lack of outward signs of distress
during that particular tinme period. The left armwas put in an

i mobi |1 zi ng sling.
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United States Suprene Court decided United States v. Booker, 543
US 220 (2005). The defendant has not, however, raised any
argunent beforethis court based on Booker.®> Instead, the defendant
is arguing that the district court msapplied the sentencing
guidelines, that the district court erred in upwardly departing
fromthe guidelines on the basis of uncharged conduct, and that the
sentence was, on the whole, unreasonable.
St andard of Revi ew

This court reviews a district court’s pre-Booker determ nation
of the appropriate guideline range de novo. United States v.
Villegas, 404 F.3d 355, 359 (5th Gr. 2005)(“We concl ude that when
a district court has inposed a sentence under the CGuidelines, this
Court continues after Booker to review the district court’s
interpretation and application of the Quidelines de novo.”) As
di scussed in United States v. Smth and United States v. Sal dana,
af t er Booker, we review an upward departure for reasonabl eness, but

in doing so we use an abuse of discretion standard. Smth, 417

> This is perhaps wise. M. Bailey raised a Bl akely based
obj ection at sentencing and, therefore, reviewis for harnl ess
error. Blakely v. Washington, 542 U S. 296 (2004); United States
v. Pineiro, 410 F.3d 482 (5th Gr. 2005). Wile the burden is on
the governnent to prove that the error is harmess, the district
court did depart fromthe guidelines and sentence the defendant
to the statutory nmaxi mum As the defendant has wai ved the
argunent on appeal, we need not decide whether this is enough,
standing alone, to prove that the court would not have sentenced
the defendant differently under an advisory schene. Cf. United
States v. Wwods, = F.3d __, 2006 W. 163475 (5th Cr. 2006);
United States v. Cunningham 405 F.3d 497, (7th Cr. 2005)
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F.3d 283, 489-90 (5th Cr. 2005); Saldana, 427 F.3d 298, 308 (5th
Cir. 2005).
Appl i cabl e Gui del i nes Range

The district court applied US S G 8§ 2A2.2 as the nost
anal ogous offense guideline for the conviction for “cruelty to a
juvenile” under the Assimlative Crines Act. 18 U S. C 8§ 13; see,
e.g., United States v. Calbat, 266 F.3d 358 362 (5th Cr. 2001);
United States v. Marnolejo, 915 F. 2d 981, 984 (5th Cr. 1990). The
defendant argues that the district court should have applied
US S G 8 A2.3 because P.B.’s injuries did not rise to the |eve
of “serious bodily injury” as the termis defined by the Guidelines
and used in U S.S.G § 2A2. 2.

“Aggravated assault” is defined in the application notes to
US S G 82A2.2 as: “[F]lelonious assault that involved (A a
dangerous weapon with intent to cause bodily injury (i.e., not
merely to frighten) with that weapon; (B) serious bodily injury; or
(© an intent to conmt another felony.” Subsections (A and (O
are not at issue, and thus the definition of “serious bodily
injury” is Kkey. The Sentencing Quidelines define the term as
“Injury involving extrenme physical pain or the protracted
inpairment of a function of a bodily nenber, organ, or nenta
faculty; or requiring nedical intervention such as surgery,
hospitalization, or physical rehabilitation.” U S S. G § 1Bl1.1.

M. Bailey argues that P.B.’s injuries were not this severe.
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He argued, as di scussed above, that P.B. suffered no pain. He also
argues that no surgery, or physical rehabilitation was necessary
and that P.B. was not “hospitalized,” but nerely treated in the
energency room and admtted to the pediatric intensive care unit
for security reasons and not for nedical treatnent. The definition
of severe bodily injury, however, also includes the “protracted
i npai rment of a function of a bodily nenber.” This G rcuit has
noted that severe bodily injury includes tenporary severe injury.
See United States v. Price, 149 F.3d 352 (5th Cr. 1998). A
di spl aced fractured hunerus is inpairnent of the function of a
bodi |y nmenber. The baby’s armwas placed in an i nmobilizing sling,
and had st opped using the armeven before the energency roomvisit.
In addition, at |east one other circuit has held a fracture to be
a serious bodily injury. United States v. Reese, 2 F.3d 870, 897
(9th Cr. 1993)(“*Serious’ injury is defined in relevant part to
include “injury involving . . . the inpairnment of a function of
a bodily menber. . . .” U S S.G § 1B1.1 at Application Note 1(j).
[ The victim was diagnosed with a fractured el bow and ordered to
wear a sling, and testified that he was unable to wite out the
conplaint he wished to file with the OHA police because of his
injury. His injury thus unquestionably falls within the definition
set forth by the GQuidelines.”). W find no error in the district
court’s use of U S S.G 8§ 2A2.2 as the nost anal ogous gui deli ne

of f ense.
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Upwar d Departure

The district court upwardly departed froma guidelines’ range
of forty-six (46) to fifty-seven (57) nonths and sentenced M.
Bailey to the statutory nmaxinmum of 120 nonths. The upward
departure was based on U S.S.G § 5K2.21, which provides:

The court may increase the sentence above the guideline

range to reflect the actual seriousness of the offense

based on conduct (1) underlying a charge dism ssed as

part of a plea agreenent in the case, or underlying a

potential charge in the case as part of a plea agreenent

or for any other reason; and (2) that did not enter into

the determ nation of the applicabl e guideline range.
The district court expressly adopted the findings of the U S
Probation Ofice as contained in the Pre-Sentence Report and as
di scussed above based the departure on uncharged conduct descri bed
therein, specifically injuries sustained by P.B.’ s younger brother
A. B. The court found that the behavior of the defendant wth
respect to A B. was not charged or included in relevant conduct.
He also found that both children were renoved from M. Bailey’s
custody and placed in foster care. He also found that the injuries
to both children were severe and involved multiple fractures. He
further noted that after being renoved from the custody of the
defendant and his wfe the children had “flourished” and that
nei t her had since suffered physical injury of any kind.

M. Bailey objected to the upward departure at sentenci ng and

renews his objections here. First, he argues that the court heard

no evidence about the extent of A B.’s injuries. At sentencing,
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however, he couched his objection in terns of a failure to prove
the facts to a jury, and when the court asked if he was contesting
the accuracy of the information his attorney said “No, sir.” It
appears the “information” being discussed was the fact of the
injuries and the renoval of the children, and not the defendant’s
responsibility for those injuries and consequent renoval. Thi s
seens to be the nost reasonable interpretation of the exchange
because later in the sentencing hearing M. Bailey argues the
possibility, discussed at trial, that A B. has osteogenesis
inperfecta and that it was this disease, and not any abuse, that
caused the twenty broken bones A B. suffered as an infant.

“Presentence reports generally bear indicia of reliability
sufficient to permt reliance thereon at sentencing.” United
States v. Cabrera, 288 F. 3d 163, 172 (5th G r. 2002); accord United
States v. Huerta, 182 F.3d 361, 364 (5th Cr. 1999).

Al t hough a di strict court nust resol ve di sputed i ssues of

fact if it intends to use those facts as a basis for

sentencing, see Fed. R CrimP. 32(c)(3)(D), the court can

adopt facts contained in a PSR w thout inquiry, if those

facts had an adequat e evidenti ary basi s and t he def endant

does not present rebuttal evidence. United States v.

Rodri guez, 897 F.2d 1324, 1328 (5th Cir.), cert. denied,

498 U.S. 857, 111 S. . 158, 112 L.Ed.2d 124 (1990).

Furt hernore, the defendant has t he burden of show ng t hat

information that the district court relied on in

sentencing is materially untrue.
United States v. Puig-Infante, 19 F.3d 929, 943 (5th G r. 1994).

In this case, the defendant failed to put on any rebuttal evidence

at sentencing. At best, he referred to evidence introduced at
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trial about the possibility that his son A B. has osteogenesis
i nperfecta. As discussed above, a skin biopsy perforned on A.B. to
test for the disease was equivocal and no doctor testified that
A. B. had been diagnosed with the disease. The sentencing judge
specifically noted that A B. had flourished since being renoved
fromhis father’s custody and apparently renmai ned unconvi nced by
M. Bailey’'s argunent that his son suffered from osteogenesis
i nperfecta and not child abuse. The uncharged conduct described in
the PSR adopted by the trial court and which the court specifically
discussed in its sentencing decision is sufficient to support an
upward departure under U S.S.G § 5K2.21. We find no abuse of
discretioninthe district court’s decisionto upwardly depart from
t he applicabl e guidelines’ range.

Finally, M. Bailey argues that his 120-nonth sentence, as a
whol e, is unreasonable. See 18 U.S.C. § 3553(a). He argues that he
is not the worst kind of offender for whomthe statutory maxi num
puni shnment shoul d be reserved. He points out that he was a first
tinme felony of fender, a new parent, and only twenty-one at the tinme
of the offense. He al so argues that the crinme had no pecuniary
nmotive and did not entail planning or forethought. Finally, he
enphasi zes that the incorporated Louisiana cruelty to juveniles
statute includes not only intentional conduct, but also crimnally
negligent treatnent or neglect. The defendant asserts that the
jury could have found hi mguilty based only on a findi ng of negl ect

or crimnal negligence, and thus, a sentence at the statutory
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maxi mum i s unreasonabl e. W di sagree. W address M. Bailey’s
| ast argunent first. The statutory maximum for this crimna
statute is specific to the crine. The statutory nmaxi mum applies
equally to intentional and crimnally negligent m streatnent or
neglect. La. Rev. Stat. § 14:93. The Louisiana Legislature
apparently concluded that sone instances of crimnally negligent
m streatment could warrant ten years inprisonnent. In this case,
it is possible that the jury convicted based only on a finding of
crim nal negligence. The sentenci ng judge, however, appears to have
found that the m streatnent was intentional. He also specifically
noted the severity of the injuries to both children. G ven the
vul nerability and defensel essness of the infants, the severity of
the injuries, the failure to tinely seek nedical attention, the
repeated i nstances of abuse, and the | ack of any expressed renorse,
we find that the sentence inposed by the trial court was
r easonabl e.

AFFI RVED.
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