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PER CURI AM *
This appeal arises froma dispute between plaintiffs-
appel l ants Travis Ballou, George Brunfield, John Wse, and
Ant hony D. Janes and def endant s- appel | ees Loui si ana CGenerati ng

L.L.C. (LaGen) and NRG Energy, Inc. (NRG, regarding allegations

"Pursuant to 5TH QRoUT RULE 47.5, this court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



of racial discrimnation in the workplace.! After finding no
evidence of racial discrimnation, the district court entered
summary judgnent in the defendants’ favor. The plaintiffs
chal l enge that judgnent in this appeal. After considering the
plaintiffs’ argunents, this court affirnms the district court’s
j udgnent .
| . Background

Thi s di spute began when NRG purchased certain assets from
Caj un El ectric Power Cooperative, Inc. (Cajun) in a bankruptcy
sale for NRG s subsidiary, LaGen. The purchased assets incl uded
two facilities known as Cajun | and Cajun |Il. The sal e was
effective on March 31, 2000. Pursuant to the purchase, LaGen
entered into a nenorandum of understanding (MOU) with the
| nt ernati onal Brotherhood of Electrical Wrkers and the United
St eel workers of Anerica, adopting certain provisions of the
col | ective-bargai ni ng agreenents between Cajun and the two
unions. The MJU obliged LaGen to adhere to the reduction-in-
force and | ayoff provisions found in each of the collective-
bar gai ni ng agreenents in determ ning which Cajun enpl oyees woul d
receive offers of enploynent from LaGen for bargaining unit

positions at the Cajun plants. Each plaintiff held a bargaining

For sinplicity, this opinion refers to the plaintiffs-
appel lants collectively as “plaintiffs” and to the defendants-
appel l ees collectively as the “defendants.” The opinion refers
to a single plaintiff as “plaintiff” or uses the particul ar
plaintiff’s nane.



unit position at a Cajun plant on the March 31, 2000 purchase
date; thus, each plaintiff was subject to the provisions of the
MOU.

After NRG purchased Cajun | and Cajun Il, LaGen restructured
its allocation of human resources. As a result of the
restructuring, the plaintiffs were left w thout enploynent.
Bel i eving LaGen’s hiring decisions were based on race, the
plaintiffs sued LaGen and NRG

On appeal, the plaintiffs maintain the district court erred
in entering summary judgnent because genui ne issues of nmaterial
fact exist about whether LaCGen’ s enpl oynent decisions were based
on race. Because each argunent is based on facts particular to
each plaintiff, the court addresses each plaintiff individually.
1. Standard of Review

This court reviews a sunmary judgnment de novo, applying the
sane standard as the district court.! Summary judgnent is
appropriate if no genuine issue of material fact exists and the
noving party is entitled to judgnent as a matter of law.?2 The
court views the evidence in the light nost favorable to the

nonnovant.® The nonnobvant nust go beyond the pl eadi ngs and cone

1See Tenplet v. HydroChem Inc., 367 F.3d 473, 477 (5th Gr
2004) .

2See Tenplet, 367 F.3d at 477.

3See i d.



forward with specific facts indicating a genuine issue for trial
to avoid summary judgnent.* A genuine issue of material fact
exi sts when the evidence is such that a reasonable jury could
return a verdict for the nonnovant.® Summary judgnent is
appropriate when the nonnovant fails to nake a showi ng sufficient
to establish the existence of an elenment essential to that
party’s case.®
I11. Burden Shifting in an Enpl oynent Di scrimnation Case

In an enpl oynent discrimnation case, the plaintiff bears
the initial burden to establish a prima facie case of unl awf ul
discrimnation.” To neet this burden, the plaintiff nust show
that (1) he belongs to a racial mnority; (2) he applied and was
qualified for a job for which the enpl oyer sought applicants; (3)
despite his qualifications, the enployer rejected him and (4)
after his rejection, the enployer continued to seek applications
frompersons with the conplainant’s qualifications.?

If the plaintiff neets his initial burden and establishes a

prima facie case, the burden shifts to the defendant-enployer to

‘See i d.
5See i d.
5 d.

‘See Reeves v. Sanderson Plunbing Prod., 530 U S. 133, 142
(2000) ; McDonnell Douglas Corp. v. Geen, 411 U S 792, 802
(1973).

8See McDonnell Douglas, 411 U.S. at 802.
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produce evidence of a legitimte, nondiscrimnatory reason for
the plaintiff’s rejection.® This burden is one of production,
not persuasion, and involves no credibility assessnment.® |f the
def endant - enpl oyer neets its burden of production, the burden
shifts back to the plaintiff to prove by a preponderance of the
evi dence that the enployer’s reason for the enploynent decision
is a pretext for racial discrinmnation.?!

To survive summary judgnent, the plaintiff nust present
docunentary evidence that raises a genuine issue of material fact
about whet her the enployer’s reason for the chall enged enpl oynent
decision is pretextual . |In denonstrating pretext, the
plaintiff retains the burden of persuading the fact-finder.?®
It is not enough for the plaintiff to show that the defendant-
enpl oyer’s stated reason was false. The plaintiff nust present
evi dence that discrimnation was the actual reason for the hiring
deci sion.! The actual reason, however, may be inferred to be

discrimnation by the falsity of the enployer’s explanation. See

°See id. at 802.
10See Reeves, 530 U. S. at 142.
11See id. at 143.

12See Nichols v. Loral Vought Sys. Corp., 81 F.3d 38, 42
(5th Gir. 1996).

13See Tex. Dep’'t of Cnty. Affairs v. Burdine, 450 U S. 248,
253 (1981).

14See St. Mary’'s Honor Ctr. v. Hicks, 509 U S. 502, 516-517
(1993).



Reeves, 530 U. S. at 142. Thus, the plaintiff can raise a genuine
fact issue and survive a notion for sunmary judgnment by
establishing a prima facie case and presenting sufficient
evidence to indicate that the enployer’s asserted justification
is false.
V. Wiether Summary Judgenent WAs Proper

A.  John Wse’'s O ains

At the tinme NRG purchased the Cajun plants, John Wse worked
as a janitor at Cajun |I. LaGen, however, did not offer Wse
enpl oynent when it took over operation of the facility. Instead,
LaGen contracted with B& Supply Conpany for janitorial services
for Cajun I. Soon after LaCGen began operating the plant, B&P
Supply hired Wse to provide janitorial services for Cajun I|.

Wse maintains that LaGen did not hire himas a janitor
because he is black. Wse, however, cannot make out a prina
facie case for racial discrimnation because he cannot show t hat
he applied, and was qualified, for a janitorial position with
LaGen, or that LaGen rejected himfor the position.'® Wen LaGen
began operating Cajun I, it had no janitorial position because it

contracted for janitorial services rather than hire a janitor.

15See Reeves, 530 U. S. at 148; Vadie v. Mss. St. Univ., 218
F.3d 365, 373 (5th Gr. 2000).

8See McDonnel | Dougl as, 411 U.S. at 802 (setting out the
requi renents for a prinma facie case of unlawful racial
di scrim nation).



Thus, LaGen never sought applicants for a janitor. The position
W se sought never exi sted.

Even if Wse could establish a prima facie case, Wse failed
to present evidence that raised a fact question about LaGen’s
reason for not hiring himas a janitor.' The defendants
presented summary judgnent evi dence establishing that LaCGen
decided to contract for janitorial services in order to reduce
operating costs. Notably, the summary judgnent evidence al so
showed that B&P Services already provided janitorial services for
Cajun Il. Choosing to contract for janitorial services, rather
than hiring Cajun’s forner janitor, is a legitinmate
nondi scrim natory reason for not hiring Wse.!® Although Wse
chal | enges LaGen’s reason for contracting with B&P Services for
janitorial services because it did not present evidence of cost-
savi ngs, Wse did not present any evidence that raised a fact
question about whether contracting for janitorial services was a
pretext for racial discrimnation. Because Wse failed to
present evidence sufficient to overcone LaGen’s nondi scrimnatory
reason for its enploynent decision, the defendants were entitled
to sunmary judgnent on Wse' s clains.

B. Travis Ballou' s C ains

17See Nichols, 81 F.3d at 42.

8See Furnco Constr. Co. v. Waters, 438 U S. 567, 577-78
(1978) (explaining that the defendant-enpl oyer nust prove that
hi s enpl oynent decision is based on a |legitimte business
consideration and not an illegitimte one such as race).
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Bef ore NRG purchased the Cajun plants, Travis Ballou worked
as one of three plant aides at Cajun |I. LaGen decided to operate
Cajun | with only one plant aide. LaGen maintains that it did
not offer Ballou a plant aide position because Ballou had the
| east seniority within his bargaining unit. Later when the pl ant
ai de position becane vacant, LaGen did not recall Ballou for the
position. LaGen offered the position to the senior Cajun plant
aide, plaintiff George Brunfield. Brunfield, however, turned
down LaGen’s offer of enploynent. LaGen then offered the position
to Derrick Amar. Amar accepted the offer and becane the new
pl ant ai de.

On appeal, Ballou maintains that LaGen did not recall him
for enpl oynent because he is black and that LaGen denied him
enpl oynent opportunities granted to white enpl oyees. The
def endants presented summary judgnent evidence that LaCGen deci ded
to operate Cajun | with only one plant aide and that it did not
offer that position to Ballou because he was Cajun’s nost junior
pl ant aide. The sunmary judgnment evi dence al so showed t hat
Brunfield was senior to Ballou, and Ball ou concedes this point.
Thus, the defendants proffered nondi scrimnatory reasons for not
hiring Ballou initially and for not recalling himwhen the plant
ai de position becane vacant.?®

Bal | ou conpl ains about LaGen’s hiring of Amar as its pl ant

19See McDonnel | Dougl as, 411 U.S. at 802.
8



aide. Ballou characterizes Amar as soneone who, though African-
Aneri can, does not appear to be African-Anerican because of his
extrenely light skin color. Because Ballou contends Amar
resigned fromthe position within nonths of being hired because
of the way LaGen treated him he maintains that Amar’s
resignation raises a fact question about his own treatnent. This
argunent is baseless. Amar’s resignation does not raise a fact
question about LaGen’s reason for not hiring Ballou or why LaGen
of fered the vacated position to Brunfield instead of Ball ou.?
Thus, Ballou failed to show pretext.

Bal | ou al so conpl ai ns about two white enpl oyees who
transferred fromCajun Il to Cajun | to fill nmechanic positions.
The summary judgnent evidence, however, established that Ballou
was not trained or experienced as a nechanic. As a result,
Bal | ou cannot establish a prima facie case for racial
discrimnation as to the nechani cs positions because he cannot
show that he was qualified for the positions or that despite his
qualifications, LaGen rejected him? Even if he could nake out
a prima facie case, the collective-bargai ning agreenents provide
t hat enpl oyees shall be recalled on the basis of seniority from
anong enpl oyees within the classification affected by the

reduction in force. The summary judgnent evi dence shows t hat

20S5ee Nichols, 81 F.3d at 42.
2lSee McDonnel | Dougl as Corp., 411 U.S. at 802.
9



Bal | ou was not classified as a nechanic when he worked for Cajun;
thus, he had no recall rights to LaGen’s nechani c positions. The
defendants were entitled to summary judgnent on Ballou' s clains.

C. George Brunfield s dains

Bef ore NRG purchased Cajun |, Brunfield worked as Cajun |’s
seni or plant aide. Wen LaGen began operating Cajun |, it
offered Brunfield a position on its operations |ine contingent
upon Brunfield s qualifying for the higher position of auxiliary
operator. Concerned that he could not pass the required test,
Brunfield rejected the offer.

On appeal, Brunfield maintains that he presented summary
j udgnent evidence that showed he was treated | ess favorably than
simlarly-situated white enpl oyees. Brunfield conplains that
LaGen did not extend conditional offers of enploynment to white
enpl oyees. |In particular, he conplains that LaGen offered two
whi te enpl oyees conparabl e positions without a testing
requi renment. The defendants presented summary judgnent evi dence
that LaGen required all enployees in its operations line to first
qualify for the position that was one | evel higher than the
applied-for position. |In the case of a plant aide, the position
that was one | evel higher was auxiliary operator. The evidence
al so showed that although Brunfield once worked at Cajun | as an
auxiliary operator, he was voluntarily denoted fromthe position

after Cajun determ ned his performance was unsati sfactory and he

10



becane a permanent plant aide. Although the record is unclear
about whether LaGen offered Brunfield a position as a plant aide
or as an auxiliary operator, as he clains, the record is clear
that Brunfield rejected LaGen’s offer of enploynent because he
was concerned he would not qualify as an auxiliary operator and
he woul d | ose his severance pay. Thus, Brunfield cannot
establish a prima facie case of racial discrimnation because he
cannot show that LaGen rejected him?22 Brunfield conplains that
LaGen did not prove that a plant aide nust be able to perform as
an auxiliary operator, but that assertion does not raise a fact
question about whether he rejected LaGen’s enpl oynent offer or
whet her he was treated | ess favorably than white enpl oyees.

As for the white enpl oyees that Brunfield nmaintains were
hired without a testing requirenent, the sunmmary j udgnment
evi dence showed that those enpl oyees were al ready working as
auxiliary operators. Thus, no need existed for those enpl oyees
to qualify as auxiliary operators. That LaGen did not require
t hose enpl oyees to test to show that they were qualified as
auxiliary operators does not raise a fact question about whether
Brunfield rejected LaGen’s enpl oynent offer or whether he was
treated | ess favorably than white enpl oyees.?® The defendants

were entitled to summary judgnent on Brunfield s clains.

2See id. at 802 (setting out the elenents of a prima facie
case of racial discrimnation).

23See Nichols, 81 F.3d at 42.
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D. Anthony Janes’s O ains

When LaCGen took over the Cajun plants, Anthony Janmes worked
as a warehouseman at Cajun IlI. O the seven warehousenen at that
facility, only Janes is black. Although Cajun had seven
war ehouse positions, LaGen began operation with only two
war ehouse positions. LaGen clains that it did not offer Janes
one of those positions because he had the | east seniority of the
Caj un war ehousenen. Approximately fourteen nonths |ater, LaGen
recal l ed Janes for a warehouse position.

Al t hough LaGen ultimately enpl oyed Janes as a war ehousenan,
Janes maintains that he was treated | ess favorably than white
enpl oyees because Cajun transferred a white enpl oyee, who served
in a warehouse position simlar to Janes’s position, to the tool
room depriving Janes of the opportunity to work in that
position. Janes, however, cannot establish a prinma facie case
for racial discrimnation because LaGen did not reject Janmes from
enpl oynent whil e seeking applicants for its warehouse
positions.? LaGen had fewer warehouse positions than Cajun and
Janes was the junior person of the seven people in his bargaining
unit; instead of rejecting Janmes, LaGen conplied with the terns
of the collective-bargaining agreenent and offered the warehouse
positions to the two nost senior people.

Even if Janmes could establish a prima facie case, the

24See McDonnel | Dougl as, 411 U.S. at 802.
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def endants presented summary judgnent evidence that established a
nondi scrimnatory reason for not hiring Janmes. That evi dence
showed that LaGen had fewer warehouse positions than Cajun and
that Janmes was the nost junior person in his bargaining unit.
Al t hough Janmes conpl ai ns about not being hired for the tool room
LaGen’s tool roomposition fell wthin the maintenance depart nment
and Janes had no seniority in the nmai ntenance departnent. The
white tool room specialist Janmes conpl ai ns about had seniority
wi thin the mai ntenance departnent. Janes failed to raise a fact
question about whether LaGen’s reason for not hiring himearlier
was a pretext for unlawful discrimnation, and thus, the
def endants were entitled to summary judgnent on Janes’s clains. ?®
V. Concl usi on

Because each plaintiff-appellant failed to either establish
a prima facie case of racial discrimnation or to raise a fact
gquestion about LaGen’s reason for not hiring him the court
AFFIRMS the district court’s judgnent.

AFFI RVED.

25See Nichols, 81 F.3d at 42.
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