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John Karl Lee appeals his conviction and restitution on
three counts of mail fraud, 18 U S.C. § 1341, and three counts of
meki ng fal se statenents to obtain federal enpl oyees’ conpensati on,
18 U.S.C. 8 1920. Finding no reversible error, we AFFI RM

John Karl|l Lee, an active duty servi ceman during Qperation
Desert Storm in 1990-91, was convicted for nmail fraud and fal se
statenents he nmade to obtain disability benefits for all eged post-
traumati c stress disorder incurred in his mlitary service. Lee

had recei ved $229,429.89 in nonthly nonetary di sbursements between

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



April 1996 and March 2003, while m srepresenting both that he was
married (after his divorce) and that he had no ot her enpl oynent.

Lee was sentenced to six concurrent 24-nonth terns, two
years’ supervised rel ease, a $172,000 fine, $229,429.89 in restitu-
tion, forfeiture of $157,936.25, and $600 i n special assessnents.
On appeal, he raises several trial errors and chal | enges t he anount
of restitution.

| . DI SCUSSI ON

A Adm ssion of the Vehicle Theft Testi nony

Lee asserts that the testinony by the Arny investigator
that Lee had stolen a Chevy Suburban while on a patrol in Irag
during Desert Storm is extrinsic to the charged offenses,
i nadm ssi bl e character evidence, and unfairly prejudicial. This
contention nmay be correct. To establish the admssibility of this
evidence as “intrinsic” to the charged of fenses, the Governnent had
to prove that the events in 1991 and his fraudulent O fice of
Wor ker’ s Conpensation Program (“OANCP”) disability clainms years
|ater were “inextricably intertwi ned” incidents and are part of the

sane crimnal transaction. See United States v. Mirgan, 117 F. 3d

849, 860 (5th G r. 1997) (uncharged of fense nust arise out of sane
transaction as the charged of fense to avoi d proscription of Federal
Rul e of Evi dence 404(b)). Nonetheless, inlight of the substanti al

body of incul patory evidence apart fromthe theft testinony, the



error was harm ess and caused no prejudice to Lee. See United

States v. Buck, 324 F.3d 786, 789 (5th Cr. 2003).

B. District Court’s Instructions on Texas Law

Lee alleges that he was denied due process and a fair
trial when the district judge inpermssibly testified as a wtness
in violation of Federal Rule of Evidence 605 and “inpeached” a
“pivotal” defense w tness.

Alicia Carlos, the filing roomsupervisor in the EIl Paso
County District Clerk’s Ofice, testified, in order to rebut the
Governnent’s position, that since Lee had waived service of his
di vorce decree, there was no possibility that her office could have
sent hima copy of it. In response to Carlos’s testinony, the
district judge instructed on and read to the jury TeExas RULE oF G VviL
PrRoCEDURE 119a, which requires the County Clerk to nail a certified
copy of a divorce decree to any party who waived service of
process. Lee characterizes the instruction as judicial testinony
in violation of FeEDERAL RULE OF EviDENCE 605 because it allegedly
created the inpression that the judge was directing the jury to
assune that Lee had received a copy of the divorce decree.

The jury instruction at issue is, however, not akin to
the inproper fact-based testinonial statenents that Rule 605
prohibits. The instant situation is nore appropriately anal yzed
wi thin the scope of caselaw defining the district court’s “power of

coment and the inherent limtations onthis power.” United States




v. Paiva, 892 F.2d 148, 159 (1st Cir. 1989). Thus, it is well
established that a trial judge my facilitate a jury’'s
understanding of the evidence by questioning wtnesses, by
eliciting facts not yet adduced by the parties, or through

expl anation and commentary. United States v. Reyes, 227 F.3d 263,

265 (5th Gr. 2000); Fep. R EviD. 614. On appeal, the issue is
whet her the disputed judicial behavior “was so prejudicial that it
denied [the defendant] a fair, as opposed to a perfect, trial.”

United States v. Saenz, 134 F.3d 697, 702 (5th Cr. 1998) (internal

gquotation marks omtted). The district court’s action nust be
“qualitatively and quantitatively substantial” to nerit a finding

of reversible error. United States v. Minoz, 150 F.3d 401, 414

(5th Cr. 1998). Because Lee did not object to the court’s
instruction at trial, we review only for plain error. United

States v. Hernandez- Guevara, 162 F.3d 863, 875 (5th Cr. 1998).

The district court’s Rule 119a instruction was not
pl ai nly erroneous and did not deprive Lee of a fair trial. It did
not inpermssibly insinuate that the jury should disbelieve
Carlos’s testinmony, nor did it provide any gui dance as to how the

jury should interpret Carlos’s testinony. Cf. United States V.

Ni ckl, 427 F.3d 1286, 1292-93 (10th G r. 2005); Paiva, 892 F.2d at

158. The judge intervened only to disabuse the jury of the
W tness's incorrect assertion that there was no possibility that
the El Paso District Cerk mailed divorce decrees to individuals
who have wai ved service of process. This single instruction, mde
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inthe course of a nine-day trial featuring twenty-five w tnesses,
does not constitute error, nmuch less prejudicial or plain error.

See United States v. Hefferon, 314 F.3d 211, 221 (5th Gr. 2002).

C. Deni al of Conpul sory Process O aim

Lee next contends that the exclusion as a w tness of
Carol Hol mes, a supervisor at the District Cerk’s office, deprived
hi mof his Sixth Arendnent right to conpul sory process. Holnes’'s
testi nony was i ntended to be probative of whether Lee received the
decree by mail because, unlike Carlos, Holnmes was enpl oyed at the
Clerk’s Ofice at the sane ti me when docunentati on of Lee’ s divorce
proceedi ng was processed.

A crimnal defendant nmust denonstrate that the excluded
testinony was “both material and favorable to his defense.”
“IMore than the nere absence of testinony is necessary to
establish a violation” of the right to conpul sory process. United

States v. Val enzuel a-Bernal, 458 U. S. 858, 867, 102 S. C. 3440,

3446 (1982); Janecka v. Cockrell, 301 F.3d 316, 326 (5th Cr.

2002). Here, the salient points of Holnmes s testinony had
previously been put before the jury by Carlos. Any further
testinony by Holnes that the Cerk’s Ofice did not conply with
Rule 119a in 1998 would have been duplicative and inmmterial to
Lee’'s defense. The court did not err.

D. Cal cul ation of Restitution



Lee alleges that the district court erred in ordering
restitution pursuant to the Mandatory Victins Restitution Act
(“MRA”), 18 U . S.C. §8 3663A, for the total anount of disbursenents
he received starting in 1996, instead of limting the anount to the
di sbursenents traceable to the offenses alleged in the indictnent.
We review challenges to the legality of an award under the MRA

de novo and then determ ne whether the district court abused its

discretion in calculating the anount awarded. United States v.

Adans, 363 F.3d 363, 365 (5th Cr. 2004).

Lee’s claimis neritless. |In order to convict Lee of the
mai | fraud counts, the Governnent necessarily proved a schene to
defraud in addition to the specific fraudul ent m srepresentations
he nmade on the OANCP forns alleged in the indictnent. See 18 U. S.C
8§ 1341. “[Where a fraudul ent schene is an el enent of the convic-
tion, the court may award restitution for ‘actions pursuant to that

schene.”” United States v. Cothran, 302 F.3d 279, 289 (5th Cr

2002) (quoting United States v. Stouffer, 986 F.2d 916, 928 (5th

Cr. 1993)). The tenporal scope of the crimnal behavior and the
specific acts charged in the indictnent define the paraneters of
t he fraudul ent schene for purposes of determ ning restitution under

t he MVRA. See Cothran, 302 F.3d at 288. Count One of the

i ndictnment states that “[o]n or about April 6, 1994, the Def endant
made material false and fraudul ent m srepresentations that
[the Defendant’s] Post Traumatic Stress Disorder was the result of

havi ng been held captive as a prisoner of war in Iraq in 1991.”
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The indictnent’s description of the fraudulent schene charged
enpowered the district court to include the total anount of OACP
di sbursenents paid as a result of the erroneous di agnosis of total
disability that Lee procured through fraudul ent m srepresentations.

In so doing, the district court adopted the reconmen-
dations contained in Lee’s PSR, which, under U S S .G 8 5E1.1 and
18 U.S. C. 8 3663A, determ ned that Lee’s willful m srepresentations
to the OAMCP began on April 13, 1994, and that the appropriate
measure of restitution was the total |oss incurred fromthat date,
nanely, $229,429.89. The jury, conversely, rendered a forfeiture
verdi ct of $165,997.50, which only accounts for disbursenents nade
in response to the fraudul ent m srepresentations all eged as overt
acts inthe indictnent. But, according to the plain |anguage of 18
U S C 8§ 3663A, the court, not the jury, ultimately determ nes the
anount of restitution appropriate to the offense. I n awar di ng
restitution for the total anmount of the di sbursenents Lee procured
in the course of his fraudul ent conduct, the court did not act
contrary to |law or abuse its discretion.

CONCLUSI ON
For the foregoing reasons, we find noreversible error in

t he deci si on bel ow and AFFI RM



