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Appel lant Al Trac Transportation, Inc. (“All Trac”), a
Chapter 11 debtor, appeals the district court’s judgnent affirmng
the bankruptcy court’s rulings with respect to danmages and the
di sm ssal of clainms against Transportation Alliance Bank (“TAB")
for nunmerous violations of the automatic stay. Al t hough the
outcone is disturbing given the gravity of TAB s automatic stay

vi ol ations and the m ni mal damages awarded, the district court did

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



not err in uphol ding the bankruptcy court’s rulings. Because both
of the |lower courts devoted close attention to All Trac's issues
and wrot e conprehensively on them we need not repeat their work in
order to AFFI RM
| . BACKGROUND

All  Trac, a long-haul trucking conpany, filed for
Chapter 11 protection on August 13, 2002. At the tine, TAB was All
Trac’s bank. Through its agent, TAB provided a pre-approved |ine
of credit, a demand account that Al Trac used as a checking
account, and a reserve account. Additionally, TAB was All Trac’s
factor, purchasing its accounts receivable.

On August 15, 2002, after Al Trac filed for bankruptcy,
TAB sent 528 |etters to AlIl Trac’ s custoners advi sing themthat al
paynments owed to Al Trac should be paid to TAB, regardless of
contrary instructions fromAl|l Trac, and that a failure to do so
couldresult incivil liability. The relationship between Al Trac
and TAB deteriorated, and on Septenber 6, 2002, Al Trac sought the
bankruptcy court’s permssion to termnate its relationship with
TAB and enter into a post-petition factoring and security agreenent
wth Allied Capital Partners, L.P. (“Allied”). The court approved.
Shortly thereafter, on Septenber 19, TAB sent another round of
letters to All Trac’s custoners, again instructing themto make al
paynments to TAB and warni ng of potential liability if they did not.

Addi tionally, on Septenber 18 and 27, TAB bounced several of Al



Trac’s checks, although TAB held sufficient funds to cover the
checks.

On Septenber 23, Al Trac filed an adversary proceedi ng
and applied for a tenporary restraining order against TAB. On
Cctober 1, the bankruptcy court entered an agreed order that
adopted several stipulations by Al Trac, TAB, and Allied,
termnating the banking rel ati onship between Al Trac and TAB, and
directing that custoners’ future paynents be nmade directly to
Allied.

Months later, Al Trac anended its conplaint to include
(1) a motion to hold TAB in contenpt of court for nunmerous
violations of the automatic stay and (2) a claim for tortious
interference with contracts between Al Trac and its custoners,
enpl oyees, Allied, and ot her secured creditors. All Trac contended
that TAB i nproperly withheld its accounts receivable, depriving it
of funds it needed to nake adequate protection paynents to secured
creditors; when it could not neke those paynents, Al Trac faced
the forecl osure or sale of all its trucks and went out of business.

The bankruptcy court tried the adversary proceedi ng and
contenpt notion together and, followng a |engthy bench trial
concluded that TAB indeed violated the automatic stay and court
orders nunerous tinmes and tortiously interfered with Al Trac’s
contractual relationships with Allied and Al Trac’'s custoners.
The court rejected several of Al Trac’'s other allegations of
automatic stay violations, its contenpt clains, and other tortious
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interference with contract clainms. It did not address Al Trac’s
clainms for tortious interference with business relations and
prospective business relations.

The court determined that Al Trac had not proven TAB
responsi ble for the destruction of AlIl Trac’s entire business, and
thus was not entitled to lost profits for the cessation of
oper ati ons. Since Al Trac did not itemze damages from the
specific automatic stay violations, it had failed to prove damages
aside from the $5,698.80 surcharge Allied inposed after TAB
violated a court order, and the court limted danages to that
amount. The court al so awarded All Trac $68, 552 in attorneys’ fees
pl us out - of - pocket expenses and prejudgnent interest.

All Trac appealed to the district court, contending that
(1) the bankruptcy court erred by failing to properly address its
tortious interference clains; (2) it proved that TAB caused the
destruction of All Trac’s business; (3) it net its burden of proof
as to lost profits; (4) the attorneys’ fee award was i nadequate;
(5) the bankruptcy court erred in finding TAB did not act with
malice; (6) TAB committed violations of the automatic stay beyond
t hose found by the bankruptcy court; and (7) the bankruptcy court
erred in finding sone of TAB' s actions justified. The district
court affirnmed on all counts, and All Trac now appeal s.

1. DI SCUSSI ON



This court reviews the district court’s decision on
appeal fromthe bankruptcy court by applying the sane standards as

the district court. Total M natone Corp. v. Jack/Wade Drilli ng,

Inc., 258 F.3d 385, 387 (5th Gr. 2001). W review conclusions of

| aw de novo and findings of fact only for clear error. [|d. Under
the clearly erroneous standard, we wll “defer to a bankruptcy
court’s factual findings unless, after reviewing all of the

evidence, ‘we are left with a firmand definite conviction that the

bankruptcy court nmade a mstake.”” Inre Cahill, 428 F.3d 536, 542

(5th Gr. 2005) (quoting Inre Bradley, 960 F.2d 502, 507 (5th Cr

1992) (internal quotation marks omtted)). The bankruptcy court’s
unique ability to evaluate the w tnesses and consider all the

evi dence i n context nust be respected. Gen. Elec. Capital Corp. V.

Acosta, 406 F.3d 367, 373 (5th G r. 2005). If the factfinder’s
view of the evidence is plausible in light of the record as a

whol e, the appellate court nmay not reverse it. Sequa_ Corp. V.

Christopher, 28 F.3d 512, 514-15 (5th Gr. 1994).

A Destruction of Business

All Trac first contends that it proved TAB caused the
demse of its trucking business by wongfully wthholding the
proceeds of its accounts receivable, thereby leaving Al Trac
unable to nmake adequate protection paynents to its secured
creditors. It argues that the bankruptcy court erred in making

several factual and |egal conclusions and in using a hypotheti cal



analysis to determne what would have happened if TAB had not
wi t hhel d the proceeds.

Al t hough Al Trac contends it raises a |legal question
t he bankruptcy court made a fact finding about Al Trac’s failure
of proof that this court reviews for clear error. W agree, as A
Trac contends, that the bankruptcy judge inproperly used a
hypot hetical to determ ne what may have happened had Al Trac had
access to the funds inproperly wthheld by TAB. This error,
however, is harnless, because the court also found that Al Trac
had not shown how it would have been able to becone profitable, in
light of its prebankruptcy financial condition, which could not be
attributed to TAB. Significant evidence from financial experts
supported the finding that All Trac was not financially sound even
apart fromany actions by TAB. The court further found that Al
Trac had not shown why, after the relationship with TAB ceased, All
Trac still could not pay the costs of its continuing operations.
Although Al Trac asserted that TAB' s actions affected it
cunul atively, there was no evidence that any custoners limted or
st opped doi ng business with it because of TAB' s actions. At nost,
the conpany proved that TAB caused the |oss of one driver. Thus,
even absent the inproper hypothetical, the finding that Al Trac
failed to prove TAB caused the destruction of Al Trac's entire
busi ness is not clearly erroneous.

B. Lost Profits



All  Trac next argues the bankruptcy court erred by
failing to award All Trac damages for |lost profits resulting from
TAB s automatic stay violations. It contends the court erroneously

believed AIl Trac was constrained to provide an “all or nothing”
finding on damages, and because the court disbelieved sone of All
Trac’s experts, it inproperly denied all |ost profits damages. All
Trac asserts that because the conpany offered substantial evidence
as to the danmages caused by TAB s actions, the court had a duty to
calculate the damages, even if it did not accept Al Trac’s
cal cul ati ons. Again, the record does not support Al Trac’'s
cl ai ns.

The bankruptcy court found that Al Trac failed to prove
that TAB s m sconduct destroyed its business. This finding was not
clearly erroneous. Thus, even assumng the correctness of All
Trac’s calculation of profits |lost when it ceased operations, the
conpany |l ost profits because it closed down, not because TAB shut
it down. Although TAB' s nunerous viol ations of the automatic stay
undoubt edly damaged Al Trac, it failed to connect the violations
to identifiable |osses, |eaving the bankruptcy court unable to
award damages for the specific violations. Because Al Trac did
not make the factual show ng necessary to enable a determ nati on of
damages attributable to TAB' s m sconduct, the district court did

not err in affirmng the denial of damages for |ost profits.

C. Tortious Interference



1. Appropriate Legal Standard

All Trac next argues that the district court erred by
failing to conduct a de novo review of the | egal standard applied
by the bankruptcy court to its tortious interference clains and
t hat the bankruptcy court applied an i nproper clear and convi nci ng
evi dence standard instead of the preponderance of the evidence.
There is, however, nothing in the bankruptcy court’s opinion
di scussi ng or applying the higher standard and nothing to indicate
it “inmported by reference” a nore stringent standard. The district
court properly denied this ground for relief.

2. Wai ver of O ains

All Trac purports to have asserted clains for tortious
interference with contract, tortious interference with business
relations, and tortious interference wth prospective business
relations before the bankruptcy court. TAB objected to including
any of these clains in the pretrial order, but the bankruptcy court
overruled the objection in part, as it stated that Al Trac had
preserved its claimfor tortious interference wth contracts in the
anended conpl ai nt. Utimtely, the court dealt carefully wth
clainms for interference wwth contracts but it did not address A
Trac’ s business relations clains. The district court held that A
Trac waived, as inadequately briefed, its conplaint that the
bankruptcy court erred by failing to consider the “omtted” clains.

See In re Nary, 253 B.R 752, 762 n.23 (N.D. Tex. 2000).




A careful reading of the record persuades us that Al
Trac did adequately brief this contention to the district court.
That court’s oversight is, however, the least of Al Trac's
probl ens, because t he bankruptcy court correctly limted the i ssues
to interference wwth contractual relations. The bankruptcy court
found that the tortious interference with contracts clainms were
properly before it because they were contained i n paragraphs 44 and
45 of Al Trac’s March 4, 2003, anended conplaint. Contrary to All
Trac’s position, the anended conplaint nmakes no nention of the
busi ness relations clains. Al Trac did not |itigate those clains

i n bankruptcy court and may not resurrect them on appeal.



I11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court, affirm ng the bankruptcy court, is AFFI RVED
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