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PER CURI AM *

In this consolidated appeal, appellant Louis Paolino, Jr.
chal l enges the district court’s determnation that a forum
sel ection clause in a | oan agreenent between Paolino and appel |l ee
Argyll Equities LLC (“Argyll”) renders venue in this case proper
only in a state court that holds proceedings in Kendall County,
Texas.! The clause provides, in relevant part:

Borrower hereby consents to the exclusive
jurisdiction of the courts sitting in Kendal

County, Texas, United States of Anerica, as
well as to the jurisdiction of all courts from
which an appeal may be taken from the
af oresaid courts, for the purpose of any suit,
action or other proceeding by any party to
this Agreenment, arising out of or related in
any way to this Agreenent. Borrower hereby
irrevocably and unconditionally waives any
defense of an inconvenient forum to the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

! The underlying clains concern a dispute over Argyll’s
sal e of stock that Paolino had pledged to Argyll as coll ateral
for a loan. Paolino sued Argyll in the 216th District Court of
Kendal | County, Texas, for breach of contract, fraud, and ot her
clains arising fromthe allegedly wongful stock sale. Paolino
then voluntarily non-suited the action and brought suit (here,
appeal no. 05-51587) against Argyll and additional defendants in
the United States District Court for the Western District of
Texas, San Antonio Division, raising the sane cl ains and added
charges. Shortly thereafter, Argyll sued Paolino in the Kendal
County Court at Law seeking a declaratory judgnent that it acted
wthinits rights in selling the stock. Paolino renoved Argyll’s
suit (here, appeal no. 05-51314) to the sane federal district
court in which his action was pendi ng.

The district court dismssed Paolino s clains against the
ot her defendants on jurisdictional grounds. After initially
appealing the dismssal, Paolino noved to dismss all parties to
t he appeal other than Argyll, and the notion was granted.
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mai nt enance of any action or proceeding in any
such court, any objection to venue wth
respect to any such action or proceedi ng and
any right of jurisdiction on account of the
pl ace of residence or domcile of any party
t hereto.

Private Coll ateralized Loan Agreenent, Apr. 15, 2004, § 8.14.

Relying on Gty of New Orleans v. Minicipal Admnistrative

Ser vi ces,

Inc., 376 F.3d 501 (5th Gr. 2004), the district court

held that the parties’

and Paolino’ s “irrevocabl [e] and unconditional [] waive[r]”

use of the phrase “exclusive jurisdiction”

of any

venue obj ections went beyond nerely permtting venue in “courts

sitting in Kendall County,” instead nmaki ng such venue nmandatory.

Furt her,

the court concluded that the San Antoni o Division of the

United States District Court for the Western District of Texas

does not

hol ds proceedi ngs in San Antonio, which is in Bexar County.

We agree.

As this court held in Gty of New Ol eans,

For a contractual clause to prevent a
party from exercising its right to renoval
t he cl ause nust give a “cl ear and unequi vocal”
wai ver of that right. MDernott Int'l, Inc.
V. Lloyds Underwiters, 944 F.2d 1199 (5th
Cr. 1991); Waters v. Browning-Ferris |ndus.,
Inc., 252 F.3d 796 (5th Cr. 2001). A party
may waive its rights by explicitly stating
that it is doing so, by allowng the other
party the right to choose venue, or by
establishing an exclusive venue within the
contract.

A party's consent to jurisdiction in one
forum does not necessarily waive its right to
have an action heard in another. For a forum
sel ection clause to be exclusive, it nust go
beyond establishing that a particular forum

3

include courts “sitting in” Kendall County because it



will have jurisdiction and nust clearly
denonstrate the parties' intent to make that

jurisdiction exclusive. Keaty v. Freeport
| ndonesia, Inc., 503 F.2d 955 (5th Gr. 1974).
It is inportant to distinguish between
jurisdiction and venue when interpreting such
cl auses. Al though it is not necessary for
such a clause to use the word “venue” or
“forum” it nust do nore than establish that
one forumw || have jurisdiction.

376 F.3d at 504.

Unli ke the perm ssive forumselection clause in Gty of New

Oleans, in which the defendant nerely “consent[ed] and
yield[ed]” to state court jurisdiction, it is difficult to
i magi ne how the clause in this case could nore “clearly
denonstrate the parties’ intent to nmake . . . jurisdiction
exclusive,” id., than by providing for “the exclusive
jurisdiction of the courts sitting in Kendall County, Texas.”
Contrary to Paolino’s contention that the clause only explicitly
provi des for exclusive jurisdiction and not exclusive venue, the
former dictates the latter, as subm ssion to the exclusive
jurisdiction of one set of courts necessarily excludes venue in
all other courts.

Further, the district court properly concluded that it is

not a court “sitting in Kendall County.” Black’s Law Dictionary

defines “sit,” when used with respect to a court, as neaning “to
hol d proceedi ngs,” BLACK s LAWD cTionaRY 1391-92 (7th ed. 1999),
and the San Antonio Division of the United States District Court

for the Western District of Texas hol ds proceedi ngs in Bexar



County, not Kendall County.2? Cf. Dixon v. TSE Int’'l Inc., 330

F.3d 396, 398 (5th Gr. 2003) (relying on Black’s Law Dictionary

to hold that the word “of” in a contract’s reference to “[t]he
Courts of Texas” excluded federal courts). As Paolino points
out, Black’s does refer to a court sitting as “[a] court
session,” id. at 1392, but the context of the forum sel ection

cl ause does not use the word “sitting” in this manner; even if it
did, the district court’s session is not in Kendall County. It
matters not that 28 U.S.C. 8 141(a) all ows special sessions of
the district court to be held anywhere in the district;2 for

pur poses of the forum sel ection clause at issue here, the

district court “sits” where it regularly holds court, not in the

2 Paolino’s claimthat the court’s interpretation should be
informed by Argyll’s reference to “all Federal and State Courts
sitting in Kendall County” in another, unrelated contract with a
separate party is wthout |egal basis. Under Texas |aw,
“[clourts interpreting unanbi guous contracts are confined to the
four corners of the docunent, and cannot | ook to extrinsic
evidence to create an anbiguity.” Tex. v. Am Tobacco Co., 463
F.3d 399, 407 (5th Gr. 2006); see also Private Coll ateralized
Loan Agreenent, Apr. 15, 2004, § 8.14 (“This Agreenment shall be
governed by and construed in accordance with the | aws of the
State of Texas . . . applicable to the contracts between
residents of Texas that are to be wholly performed within such
state.”).

3 28 U S.C § 141(a) provides:

(1) Special sessions of the district court may
be held at such places in the district as the
nature of the business may require, and upon
such notice as the court orders.

(2) Any business my be transacted at a
speci al session which m ght be transacted at a
regul ar session.



potentially infinite nunber of places in the Western District of
Texas where it could hold a special session.

Because the forum sel ection clause unanbi guously establishes
that the underlying clainms are subject to the exclusive
jurisdiction of “courts sitting in Kendall County,” and the
district court does not neet that description, the court properly
di sm ssed Paolino’ s suit (here, appeal no. 05-51587) and renanded
Argyll’s suit (here, appeal no. 05-51314) to the County Court at
Law i n Kendall County, Texas.

AFFI RMED. The costs in both appeals shall be borne by

Paol i no.



